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HINTS FROM THE CONFERENCE ON INTERNATIONAL 
LAW. 


There has been recently held in Liverpool, England, the trien- 
nial conference of the Association for the Reform and Codifica- 
tion of the Law of Nations. The-e meetings, of which the one 
just closed has been the fourteenth, are attended by a large 
number of gentlemen belonging to the legal and mercantile pro- 
fessions, judges, lawyers, ship-owners, underwriters, merchants, 
and gentlemen representing mercantile associations of various 
descriptions. 

As the mayor of Liverpool, who was also honorary president 
of the conference and chairman of the reception committee in 
welcoming the members to the town, appropriately said: «* We all 
feel in these high pressure days of business that the more we can 
simplify matters as between one commercial nation and another, 
the better it is for commerce and the welfare of the world. Every- 
thing which can be suggested by way of the reform and codifica- 
tion of the laws of the various commercial nations must do very 
much, not only to enlighten the work of those engaged in com- 
merce, but to add to the pleasure of following a business life. 
Therefore the whole commerciai world must feel deeply indebted 
to this association for its labors and for the great good which is 
brought about by reason of the suggestions which are the out- 
come of the discussion and which are very often put into opera- 
tion.” 
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THe PRreEsIDENT’s ADDREss. 


The president of the conference was Dr. Sieveking, of Ham. 
burg, Germany, and he first briefly referred to the past labors of 
the association, and then to other matters. The association, it ap- 
peared, since it was first established in 1873, had endeavored to 
promote the unification of the laws governing the international 
relations and the commercial, and especially the maritime inter- 
course between the civilized nations, and thus to forward the 
highest object of ambition of civilized man, universal peace and 
the welfare of communities as well as individuals. Proposals have 
from time to time been entertained to bring about practical re- 
forms in the laws of the different nations relating to commerce 
in general and to maritime matters, to bills of exchange, to the 
contract of affreightment, general average, insurance, copy- 
right, negotiable securities, and other matters more or less im- 
portant. By publishing and circulating the reports there has 
been diffused in wider circles what has been thought proper to 
be recommended to the attention of scientific men, of adminis- 
trative authorities, and, most of all, of the various governments 
intrusted with preparing reforms of public as well as private 
international law. The time has long gone by whennot only the 
shipping and the trading communities, but the governments of 
the civilized nations, have thought it prudent to frame their in- 
stitutions and legislation without having regard to what is con- 
sidered as useful and as necessary by foreign mercantile 
communities and foreign nations. But there is no time where 
it has been so keenly felt as it is at present, that the unification 
of international law, and of the commercial law especially, is not 
an ambition of Utopian philanthropists, but is a necessity which 
sooner or later must be realized. Mr. Blaine, on opening the 
International Maritime Conference at Washington, had said: 
** The spoken languages of the world will continue to be many, 
but necessity commands that the unspoken languages of the sea 
shall be one.’’ To this noble sentiment may be added the words 
«* necessity commands that the language of the laws which gov- 
ern the seas shall be one.’’ At this conference at Washington it 
was discussed whether it would not be possible to establish a per- 
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manent international bureau consisting of lawyers and men of 
experience in nautical and mercantile affairs, with a view to pre- 
pare a reform of maritime legislation, by collecting information 
and keeping up an intercourse between private individuals and 
corporations who are interested in the uniformity of maritime 
laws, and the governments and legislative bodies who have to 
enact them, and to enter on international treaties. The members 
of this Washington conference did not, however, consider it expe- 
dient to recommend to the governments the establishment of 
such a bureau. With reference to the programme before this, 
the Liverpool meeting, the president drew special attention to 
what are known as the York and Antwerp rules on general aver- 
age. These rules have been found to be useful and to work 
well, they have been embodied to a very great extent in charter 
parties and bills of lading. They have been acknowledged by 
underwriters all over the world. They are followed by average 
adjusters of almost all seafaring nations. The present meeting 
proposed to consider if these rules could be amended. In con- 
cluding his speech the president remarked: ‘Let us not for a 
moment think that success will fail our endeavors. It is true 
that we are some few individuals only who are striving for the 
highest of aims; but if ever so little only, still we are contrib- 
uting to form a power which surpasses that of conquerors and 
kings. In our times public opinion is governing the world. 
Monarchs bow to it, and legislators obey its behests. Public 
opinion in our time is not limited to the boundaries of States. 
It extends beyond the frontiers which are severing the nations 
from each other. Perhaps there is no other domain where the 
true public opinion of the civilized world can be so well ascer- 
tained and so easily carried out as that of international and com- 
mercial maritime legislation.” 


GENERAL AVERAGE. 


In opening this subject Mr. McArthur, Vice-President of the 
Liverpool Chamber of Commerce, gave a historical sketch of 
what had already been done at Glasgow, York, and Antwerp 
in 1860, 1864 and 1877. Referring to Rule 5, of the York and 
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Antwerp rules, which provided that (1) when a ship was inten- 
tionally run on shore because she was sinking, or driving on 
shore or rocks, no damage caused to the ship, cargo and freight, 
or any or either of them, should be made good as general 
average, it was stated that this question had not yet come before 
the English courts, but in the United States the running of a 
ship ashore for the common safety was allowed in general average, 

The amendments proposed by the Average Adjuster’s Associa- 
tion and other members were then discussed, that to number 1 
of the York and Antwerp rules being withdrawn, but that to 
rule number 2 adopted. Rule 1 which has been, therefore, un- 
touched, continues to stand as before, thus: ‘* No jettison of deck 
cargo shall be made good as general average. Every structure 
not built in with the frame of the vessel shall be considered to be 
a part of the deck of the vessel.’’ On the other hand, Rule 2 
provided that ‘‘damage done to goods or merchandise by 
water which unavoidably goes down a ship’s hatches opened, 
or other opening made, for the purpose of making a jetti- 
son shall be made good as general average in case the loss by 
jettison is so made good. Damage done by breakage or chaf- 
ing, or otherwise from derangement of stowage consequent upon 
a jettison, shall be made good as general average, in case the 
loss by jettison is so made good.’’ This rule is now amended in 
the following way: ‘*Damage done to a ship and cargo, or 
either of them, by, or in consequence of a sacrifice made for the 
common safety, and by water which goes down a ship’s hatches 
opened, or other opening made for the purpose of making a jet- 
tison for the common safety, shall be made good as general aver- 
age.’’ According to the existing Rule 2, it will be observed, only 
two causes of damage are spoken of, that by water which went 
down a ship’s hatches and that by damage by breakage; but now 
by the amendment, if a mast was cut away and tore up the 
deck, and such a cutting away of the mast was general average, 
then the damage done by water going down the opening or rent 
in the deck should be construed as general average. Rule 3 was 
also altered and now reads: ‘* Damage done to a ship and 
cargo, or either of them, by water or otherwise, including dam- 
age by beaching or scutiling a burning ship, in extinguishing a 
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fire on board the ship, shall be made good as general average; 
except that no compensation shall be made for damage to such 
portions of the ship and bulk cargo, or to such separate packages 
of cargo as were actually on fire at that time.’’ ‘The italicised 
sentences in this Rule 3 constitute the added part. Rule 4 is to 
remain as before, thus: ‘* Loss or damage caused by cutting 
away the wreck or remains of spars, or of other things which 
have previously been carried away by sea peril, shall not 
be made good as general average.’’ Rule 5 was replaced by a 
more adequate one, the italics showing the new part: ‘* When a 
ship is intentionally run onshore, and the circumstances are such 
that if that course were not adopted she would inevitably sink or 
drive on shore or on rocks, no loss or damage caused to the ship, 
cargo and freight, or any or either of them, by such intentional 
running on shore, shall be made good as general average. But 
in all other cases where a ship is intentionally run on shore for 
the common safety, the consequent loss or damage shall be allowed 
as general average.’’ A far more comprehensive rule has been 
substituted for Rule 6, as follows: ‘* Damage to, or loss of 
sails and spars, or either of them, caused by forcing a ship off 
the ground, or by driving her higher up the ground for the 
common safety, shall be made good as general average; but 
where a ship is afloat, no loss or damage caused to the ship, 
cargo and freight, or ang or either of them, by carrying a press 
of sail, shall be made good as general average.’’ For the exist- 
ing Rule 7 the following Rule has been preferred: ‘* (a) When 
a ship shall have entered a port or place of refuge or shall have 
returned to her post or place of loading, in consequence of acci- 
dent, sacrifice or other extraordinary circumstances which render 
that necessary for the common safety, the expenses of entering 
such port or place shall be admitted as generalaverage. (6) The 
cost of discharging cargo from a ship, whether at a port or place of 
loading, call or refuge, shall be admitted as general average, 
when the discharge was necessary for the common safety, or 
to enable damage to the ship, caused by sacrifice or accident 
during the voyage, to be repaired, if the repairs were necessary 
for the safe prosecution of the voyage. (c) Whenever the cost 
of discharging cargo from a ship is admissible as general average, 
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the cost of reloading and storing such cargo on board the said 
ship, together with all storage charges on such cargo, shall like- 
wise be so admitted. But when the ship is condemned or does 
not proceed on her original voyage, no storage expenses incurred 
after the date of the ship’s condemnation, or of the abandonment 
of the voyage, shall be admitted as general average.’’ Rule 8, 
as amended, appears so: ** Whena ship shall have been detained 
in any port or place under the circumstances or for the purpose 
of the repairs mentioned in Rule 7, the wages payable to the 
master, officers, and crew, together with the cost of maintenance 
of the same, during the extra period of detention in such port or 
place until the ship shall or should have been made ready to pro- 
ceed upon her voyage, shall be admitted as general average. But 
when the ship is condemned or does not proceed on her original 
voyage, the wages and maintenance of the master, officers, and 
crew incurred after the ship’s condemnation or of the abandon- 
ment of the voyage, shall not be admitted as general average.”’ 
Rule 10 was likewise amended, and reads somewhat differently : 
* The contribution to a general average shall be made upon the 
actual values of the property at the temination of the adventure, 
to which shall be added the amount made good as general aver- 
age for property sacrificed; deduction being made from the 
ship-owner’s freight and passage money at risk, of such port 
charges and crew’s wages as would nag have been incurred had 
the ship and cargo been totally lost at the date of the general 
average act or sacrifice, and have not been allowed as general 
average; deduction being made from the value of the property 
of all charges incurred in respect thereof subsequently to the 
general average act, except such charges as are allowed in 
general average. Passengers’ luggage and personal effects not 
shipped under a bill of lading shall not contribute to general 
average.’ For Rule 11, the following was substituted: ** Loss 
of freight arising from damage to or loss of cargo shall be made 
good as general average, either when caused by a general average 
act, or when the damage to or loss of cargo is so made good,” 
and Rule 12 was amended so as to read as follows: ‘ The 
amount to be made good as general average for damage or loss 
of goods sacrificed shall be the loss which the owner of the goods 
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has sustained thereby, based on the market values at the date of 
the arrival of the vessel, or at the termination of the adventure.’’ 
The following new rules were also adopted: ‘* When a ship is 
ashore, and in order to float her, cargo, bunker coals, and ship’s 
stoves, or either of them, are discharged, the extra cost of 
lightening, lighter hire, and reshipping (if incurred ) and the loss 
or damage sustained thereby, shall be admitted as general 
average.’ ‘* Damage caused to machinery and boilers of a ship 
which is ashore and in a position of peril, in endeavoring to re- 
float, shall be allowed in general average, when shownto have 
arisen from an actual intention to float the ship for the common 
safety at the risk of such damage.’ ‘* Cargo, ship’s materials, 
and stores, or either of them necessarily burnt for fuel for the 
common safety at a time of peril, shall be admitted as general 
average when and only when an ample supply of fuel had been 
provided, but the estimated quantity of coals that would have 
been consumed calculated at the price current at the ship’s last 
port of departure at the date of her leaving, shall be charged to 
the ship-owner and credited to the general average.” 


The executive council were instructed to give publicity to the 
rules in the best manner they thought advisable, and it was 
also decided that the nomenclature of the rules should be ** The 
York-Antwerp Rules, 1890.” 

These discussions seem to show quite plainly that our modern 
merchants and their advisers still pursue the good old Latin 
formula, nemo debet locupletari aliena jactura. 


INTERNATIONAL ARBITRATION. 


To American readers perhaps one of the most interesting 
papers of the conference was the one on International Arbitra- 
tion by the Hon. David Dudley Field, of New York. He said: 
‘TI do not enter into the argument about the feasibility of arbi- 
tration or about its being a better way of settling disputes than 
bloody war, for the argument upon those questions has been well 
nigh exhausted. I confine myself to certain pregnant facts which 
bear on our side, and I count upon our side all those who wish 
for the establishment of a permament high court of arbitration ; 
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all those who wish for a permanent treaty of arbitration, with- 
out a court; andall those who are content with a general agree- 
ment among men that arbitration should always be resorted to 
instead of war between nations, but who do not ask for a per- 
manent court or a permanent treaty. Kings and their cabinets 
have disappeared from the new world, and from part of the 
old, and no Christian country, other than Russia, exists where 
the people do not hold, whether they choose to exert them or 
not, the issues of war and peace. In our efforts to find peace- 
ful methods of settling international disputes, we have not had 
as yet the answering voice of a single king or king’s cabinet in all 
Europe. But what of that? We have heard encouraging voices 
from many members of different parliaments, and we have heard 
the voices of the people, whose opinions, when plainly uttered, 
are more potent than bayonets or cannons. The first most 
notable event since our last meeting has been the presen- 
tation, in the autumn of 1887, of a memorial from 234 
members of the British House of Commons, addressed to 
the President of the United States, inviting in substance the 
proposal by the United States of a treaty between England and 
America, which should stipulate for submission to arbitration of 
any disputes that might arise between the two nations, and 
which could not be adjusted by diplomatic agency. The memo- 
rial was received with respectful attention, and answering mem- 
orials were sent to Congress from different bodies in the United 
States. Soon afterwards a memorial was signed by a large 
number of senators and deputies of France, expressing the wish 
that a treaty of arbitration should be agreed to between France 
and the United States. The final result has been a resolution, 
passed in April of the present year by the two Houses of Congress, 
and signed by the President in these words: ‘‘ That the Presi- 
dent be, and is hereby requested to invite from time to time, as 
fit occasions may arise, negotiations with any government with 
which the United States has or may havediplomatic relations, to 
the end that any differences or disputes, arising between the two 
governments, which cannot be adjusted by diplomatic agency, 
may be referred to arbitration, and be peacefully adjusted by 
such means.’’ Before the passage of this resolution, and in the 
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session of 1888, the Congress of the United States invited a con- 
ference of all the independent States of North and South Amer- 
ica, to consider, amongst other subjects, that of a peaceful method 
of settling international controversies. The invitation was dc- 
cepted by every independent State of the two continents, and the 
conference was held in Washington, in October, 1889, and con- 
tinued until April, 1890. The result of their deliberations was 
the passage of resolutions, agreed to by all the States except 
Chili and Mexico, pledging their respective countries to submit to 
arbitration all controversies between them which did not involve 
the independence or autonomy of the States concerned. Since 
the adjournment of the conference war has broken out between 
two or three of the Central American States, and a violent revo- 
lution has occurred in Argentina, a South American State, but, 
so far as I understand them, neither of these events, how- 
ever deplorable, was inconsistent with the resolutions of 
the Pan-American conference; the fighting in Argentina 
was no more inconsistent with international relations than was 
the civil war in the United States, and the war between the Cen- 
tral American States arose out of a claim of one of them against 
the independence of others. Nevertheless, these events have, 
in the public eye, cast a shadow over the prospects of immediate 
and universal peace in the Western hemisphere. Another most 
notable event was the movement begun in Paris in June, 1888, 
resulting in two conferences held at the French capital in 1889, 
and followed in 1890 by two conférences in London — one the Uni- 
versal Peace Congress, convened at the Westminster Town Hall 
from the 14th to the 19th of July, 1890; and the other the Inter- 
Parliamentary Conference, held at the Hotel Metropole, in Lon- 
don, July 22d and 23d, 1890. At these conferences strong reso- 
lutions in favor of arbitration and disarmament were passed. 
In the convention just agreed to between England and Portugal, 
in respect of possessions in southern Africa, a resort to arbitra- 
tion, in case of disagreement about its provisions or their execu- 
tion, is five times mentioned. The Emperor of Russia has 
accepted the submission to him of differences between France 
and Holland respecting a boundary in Guiana. The new consti- 
tution of Brazil, just adopted, contains a clause prohibiting the 
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republic from engaging, either alone or in concert with other 
powers, in any war of conquest. And lastly, on the prorogation 
of the Parliament of Great Britain by the Queen lately, she 
made this announcement: ‘*I have offered to the President of 
the United States to submit to arbitration the questions of differ- 
ences that have arisen between us with respect to jurisdiction in 
Behring Sea.’’ As regards disarmament, it must be confessed 
that our movement has not progressed. The great powers of 
Europe are arming more and more, and in Europe more than 
three millions of men on the peace footing, as it is called in grim 
irony, are armed with every available weapon of slaughter, and 
fourteen millions more are already trained and ready to spring, 
as out of the ground, at the first call to arms. Is not the wit of 
man competent to devise a scheme of simultaneous and propor- 
tionate disarmament? Cannot some competent authority be 
moved to propose a congress of European nations to consider 
whether such a measure be not practicable and safe? There are 
at present six great States, calling themselves the Powers, each 
armed to the teeth, alternately defying or threatening the rest. 
They have so far kept quiet since 1870, saving the war of 
Russia against Turkey, and thus for twenty years have not 
broken the peace, but it seems impossible to bind them by any 
indissoluble bond to keep it for any indefinite period. Cannot 
the potentates of our time do now what the nobles of Central 
Europe did 800 years ago, when the * truce of God’’ main- 
tained comparative tranquillity for many years in the period 
called the dark ages? Let us do something through this associa- 
tion towards forming a strong public opinion, which shall com- 
pel recourse to arbitration, instead of war, for the disagreements 
of nations, and thus bring about general disarmament and peace. 
On a subsequent occasion the Hon. David Dudley Field offered 
a singularly appropriate compliment to England when he re- 
sponded to the toast of ‘* Our foreign guests,’’ and remarked that 
when he stood in Henry the Seventh’s chapel in Westminster 
Abbey and looked up at the statue of the Black Prince, he felt 
that that royal personage was the prince of his progenitors and 
a prince of honor in England. They had a common lineage, a 
common history, and he hoped a common future. 
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Ricnts or FisHery iN TERRITORIAL AND Extra-TERRITORIAL WATERS. 


In an interesting and thoughtful address on this subject, Sir 
George Baden Powell explained that ** Rights of Fishery ’’ were 
practically the right to appropriate any living thing inhabiting 
the sea,and they might be either national ’’ or common’”’ 
rights, enjoyed by citizens of one nation only, or by all mankind. 
But the latter by law, prescription or contract, were rapidly 
becoming national, or rather internatioual rights, just as com- 
mon rights to fere nature on land were disappearing. Treaties 
had been used for this purpose, but they should be revised more 
often as circumstances altered. For instance, the ancient treat- 
ies regulating the Newfoundland fisheries were altogether out of 
date. Within territorial waters the abutting State had full rights 
of fishery, but the limits of such jurisdiction were not uniform 
or altogether determiried. Outside territorial waters the need 
for international control was rapidly arising. Thus in Behring’s 
sea the extermination of the valuable fur seal was threatened unless 
jurisdiction could be set up over large areas of the high seas. This 
should be done on behalf of both classes of sealers —those who capt- 
ured the seals at sea, and those who captured them on land, for both 
had equal rights to the fishery. Then again, international sane- 
tion should be obtained for the jurisdiction over the ‘* pearl shell 
fisheries ’’ in the Indian ocean, so as to place vessels of all na- 
tionalities on an equal footing. Administrative control of por- 
tions of the ocean was needed for the protection of the fish, and 
also for the protection of the common-law rights of the individual 
fisherman. Such police and preservation were necessary to save 
these valuable sources of wealth, which yielded fish for food, oil, 
ivory, guano, furs, pearls, coral, sponges, etc. One scheme 
would be the partition of the ocean, as Africa had been parti- 
tioned, into spheres of influence and sovereignty. A simpler 
method was to subject all vessels visiting defined areas of the 
ocean to the identical statute law of the various States to which 
they belonged on the model of the North Sea Fisheries Conven- 
tion. This would include such measures as those recommended 
by the Maritime Conference at Washington in regard to lights 
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for fishing boats. On the whole, in this direction, very much 
might be achieved by meansof international agreement, for pro. 
moting the prosperity of nations and preserving the peace be. 
tween them. 

Another speaker, referring to the last paper, remarked that it 
showed the important work that was before the association, 
The old law evidently was not sufficient to meet all the difficulties 
which arose. The law as to territorial waters was undoubtedly 
fixed, but the fish themselves would not subject themselves to 
that law. They would go away from their breeding centers, and 
the fishermen, of course, wished to catch them. It was certain- 


ly one of those cases in which the general principles of arbitra 
tion ought to be adopted. 


Tue Brussets Anti-SLavery CONFERENCE. 


In the course of a long and interesting paper on this subject, 
the honorary general secretary of the association, Dr. Joseph G. 
Alexander, said the question, how far the principles of interna- 
tional law can be applied to the relations between civilized and 
uncivilized people had often been before the association, and 
the subject of international law affecting the slave trade, which 
is practically a branch of the same question, had also been before 
the association on several occasions. It was then only fitting 
that the association should bestow some attention on the very 
remarkable achievements of the diplomatic conference at Brus- 
sels, held in July last. The initiative of this conference was 
taken by the British government at the suggestion of the 
British and Foreign Anti-Slavery Society. That society, the old- 
est organization of the kind now existing, though in its present 
form it dates back only to the year 1839, is the direct lineal 
descendaat and the true representative of the men who, towards 
the close of the last century, gathered round Thomas Clarkson, 
William Wilberforce, and Granville Sharpe, and waged the te- 
dious battle against mighty vested interests, which was so long ap- 
parently hopeless, even though the anti-slavery leaders had the 
assistance, in the British Parliament, of the rival leaders Pitt and 
Fox. The cause was at one time commonly supposed, though 
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very erroneously, to have achieved its final triumph by the aboli- 
tion of slavery in America and the stoppage of the slave 
trade between Western Africa and the American continent. 
But interest in the subject was aroused by the statements of 
successive explorers in Eastern Central Africa from Living- 
stone downwards, and finally Cardinal Lavigerie commenced 
a crusade against the giant evil that was devastating his 
Central African diocese. On the occasion of his visit to 
England a great meeting was held in London, presided over 
by a former British foreign minister, Lord Granville, when 
a resolution was adopted requesting the British government 
to suggest that a conference of the European powers should 
be held to consider the best means of putting down the slave 
trade. When, too, in March, 1889, Mr. Sidney Buxton, M. P., 
grandson of the great Abolitionist leader, Sir Thomas Fowell 
Buxton, found an opportunity of moving a resolution to the same 
effect in the House of Commons, it was accepted by the govern- 
ment, who had already taken some steps in the matter, and 
unanimously adopted. In the end, the King of the Belgians, 
whose noble efforts and sacrifices for the cause in connection 
with the Congo State pointed to him as pre-eminently qualified to 
take the lead in such a matter, invited the powers to send repre- 
sentatives to Brussels, where the conference met in November of 
1889. Seventeen States were represented, viz., Germany, Aus- 
tria, Hungary, Belgium, Denmark, Spain, the Congo State, the 
United States, France, Great Britain, Italy, Holland, Portugal, 
Russia, Sweden and Norway, Persia, Turkey and Zanzibar —the 
three last being Mahometan powers, in whose territories the in- 
stitution of slavery still exists. The General Act, adopted at 
Brussels, commences by declaring the *‘ firm intention ’’ of the 
powers represented to put an end to the crimes and devasta- 
tions engendered by the traffic in African slaves. It proceeds in 
chapter I. to specify the ways in which the slave trade can be 
combated in the places where it originates, that is to say, in those 
parts of Africa whose inhabitants are subjected to the horrors of 
slave raids. The Powers which have possessions or protectorates 
in Africa bind themselves to establish stations for the express 
purpose of keeping wateh over, and helping the natives to pro- 
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tect themselves against the nefarious robbers of human life and 
liberty; whilst the construction of roads, railways and tele. 
graphs, the placing of steamboats on the great lakes and rivers 
of Eastern Equatorial Africa, and similar developments of legiti- 
mate commerce, are enumerated as powerful means of exclud- 
ing this illegitimate trade. The Powers pledge themselves to 
enact such laws as may be needful in their respective countries, to 
penalize all acts of slave trading, and undertake to communicate 
information and give assistance to each other in the crusade against 
slave catchers. Finally, most stringent provisions are adopted 
with regard to the import of fire-arms and other munitions of war 
into the vast districts of Africa comprised between 20° north 
and 22° south latitude, including islands within 100 miles of the 
coast. All such munitions of war are to be placed in government 
depots ; the possession of weapons of improved description is to 
be lawful only under licenses, renewable yearly; and the only 
kind of fire-arms and powder allowed to be sold under less strin- 
gent conditions are flint-lock fire-arms and trade powder, nor 
even these to districts deemed infected with slave trade. Chap- 
ter II. deals chiefly with the measures necessary to be adopted for 
stopping slave caravans. Chapter III. treats of the repression of 
the sea-borne slave trade. It avoids all ancient controversies 
about the right of search, being confined in its operations to na- 
tive vessels of not less than 500 tons, within alimited zone. The 
Powers undertook to guard against abuse of their flags, and pro- 
visions were adopted for the ready identification of all vessels 
falling within the above description which should render it easy 
to distinguish between the honest trading vessel, and the slave 
dowh. An international bureau is to be created at Zanzibar for 
the repression of the slave trade, to which information is to be come 
municated by the agents of different Powers. Provision is like- 
wise made as to the arrest and trial of suspected vessels, which are 
to be taken to the nearest port where there is a consular or other 
officer empowered to try each case. Chapter IV. shows that all 
the three Mahometan States which took part in the conference 
pledge themselves to prohibit and render penal the importation, 
transit and departure of, as well as the trade in, African slaves 
and the mutilation of children and male‘adults. It is also pro- 
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vided that every fugitive slave arriving at the frontier of one of 
these States is to be considered free and to be entitled to claim 
letters of liberation from the competent authorities. The diplo- 
matic and consular agents and naval officers of the other States 
have to assist the local authorities of those in which slavery ex- 
ists, in repressing the slave trade, and they are also given the 
right to be present at trials for slave trading brought about at 
their instance. Chapter V. deals chiefly with the functions of 
the international bureau which is to be established at Zanzibar, 
and to be constituted so soon as the three powers have appointed 
their representatives at it, the expenses being shared between the 
powers represented in the bureau, and a report thereon being 
prepared annually. Finally, Chapter VI. imposes high import 
duties on the traffic in spirituous liquors, and the trading and 
manufacture of distilled liquors is absolutely prohibited in those 
parts of the African continent yet uncorrupted. 


SEARCHING VESSELS AT SEA. 


During the course of the discussion on anti-slavery Dr. Bar- 
clay, one of the members of the Congo Free State, introduced 
the subject as to the right of search of vessels at sea. The Brit- 
ish government had claimed a right of search from time imme- 
morial, but this had been gradually curtailed, with the result 
that at the present time the right of search in time of peace 
could only be exercised upon vessels of less than 500 tons regis- 
ter. It was a matter of question whether this was satisfactory, 
and whether it was not a dangerous thing that there should be no 
right to search vessels of larger tonnage. 

Every one will agree with the Doctor that such a right of search, 
if allowed at all, should be much extended. One of the facetious 
books sometimes published in connection with legal matters puts 
the case in a very reasonable form. After stating that the 
attempt to prohibit the slave trade has given rise to treaties be- 
tween various nations and the right of visit has occasioned some 
dispute, it is pointed out that the law has laid down, and per- 
tinently so, that such visits are indispensable to ascertain if 
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negroes are on board, for the dealers in slaves would swear 


black was white unless there happened to be ocular demonstra- 
tion to the contrary. 


Tue Conciupinc MEETING. 


At the close of the four days’ proceedings, the business of the 
conference having been brought to a conclusion, the usual votes 
of thanks were passed. Dr. Sieveking, the President, in the 
course of his final address, said that the members ought never to 
forget that their work was only a beginning. They had a vast 
future beforethem. He hoped that the same spirit of concilia- 
tion, the same friendly intercourse, the same readiness to ex- 
change mutual experiences and knowledge, and the same ardent 
desire to promote the interests which formed the center of their 
work would continue and would soon give them an opportunity 
of making another step forward in what should finally lead to 
great and lasting reform of international law and the promotion 
of all those interests which bound mankind together. 


Tue ENTERTAINMENTS. 


During the course of the conference the delegates were on dif- 
ferent occasions entertained at a dinner by the American Cham- 
ber of Commerce, received at a reception by the Mayor of 
Liverpool, and trips were taken on the Mersey to view an 
Atlantic liner, and Messrs. Laird’s ship-building yard on the 
banks of the river. A fitting conclusion was given to the con- 
ference by a conversazione in the Walker Art Gallery. 
Conferences like these, doubtless, do a great deal of good, but 
in order to avoid degenerating into mere talk they should always 
be followed up by energetic action. This, we believe, has al- 
ways been the case with the deliberations of the International 
Conference, and to that extent it compares favorably with the 
endless talk and little result of church congresses and other 
bodies of that ilk. Maritime lawyers will be amused by the 
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following case, put by Cicero, but thrown into metre by some 
more humorous individual :— 


A law there was, that in a water trip 

Those who should in a storm forsake a ship 
All property should in the vessel lose. 

It happen’d in a tempest all on board, 

Excepting one, who was by sickness floor’d, 
To leave the ship their utmost power did use. 

The invalid, who could not get away, 

Was with the wreck of course compelled to stay. 
And with it he was into harbor wash’d. 

The benetit of law he then did claim, 

But when to shift the point the lawyers came, 
His claim with great propriety was quash’d. 


Tuos. F. Urruey. 
17 BRaZENNOSE STREET, MANCHESTER, ENGLAND. 
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A NEW CONSTITUTIONAL AMENDMENT. 


“That decision! in its wide sweep practically destroys all the guaranties 
of the constitution and of the common law invoked by counsel * * *. Of 
what avail is the constitutional provision, that no State shall deprive any per- 
son of his property except by due process of law, if the State can, by fixing the 
compensation which he may receive for its use, take from him all that is valu- 
able in the property?’ — Mr. Justice Fre.p.? 


“The Supreme Court feels the touch of public opinion. Opinion is stronger 
in America than anywhere else in the world, and judges are only men, * * * 
A court is sometimes so swayed consciously, more often unconsciously, be- 
cause the pervasive sympathy of numbers is irresistible even by elderly law- 
yers. A remarkable example is furnished by the decisions® in 1876 of the 
Supreme Court * * *, suits involving the power of a State to subject rail- 
ways and other corporations or persons exercising what are called ‘ public 
trades’ to restrictions without making pecuniary compensation. I do not pre- 
sume to doubt the correctness of these decisions; but they evidently represent 
a different view of the sacredness of private rights and of the powers of a leg- 


islature from that entertained by Chief Justice Marshall and his contempo- 
raries.’’— Proressor Bryce.‘ 


“And given at some future day, legislatures and courts persuaded that 
Proudhon, Marx and Lassalle and Henry George, not to say Most, Spies and 
Parsons, were prophets, and not either deceived or deceivers, what ground is 
there to suppose, under the principles laid down for guidance in the case of 
Munn v. Illinois, that any property will be found so essentially private in its 
character as to be free from public control except that which a man applies to 
his own use and possibly, to that of his wife and family.’””—-Jupce Hoapiry.$ 


“‘It may be that our legislatures are invested with too much power, open, as 
they are, to influences so dangerous to the interests of individuals, corporations and 
society. But such is the constitution of our republican form of government; 
and we are bound to abide by it until it can be corrected in a legitimate way. 
If our legislatures become too arbitrary in the exercise of their powers, the 
people always have a remedy in their hands; they may at any time restrain them 
by constitutional limitations. But so long as they remain invested with the pow- 
ers that ordinarily belong to the legislative branch of government, they are 


Munn », Illinois, 94 U. S. 113. 4 The American Commonwealth, 
2 Stone v. Wisconsin, 94 U.S.181. Vol. I., p. 207. 


* Munn v. Illinois and the Granger 5 The Constitutional Guaranties of 
Railway Cases. 


the Right of Property as affected by 
Recent Decisions, p. 10. 
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entitled to exercise those powers, amongst which, in my judgment, is that of 
the regulation of railroads and other public means of intercommunication, and the 
burdens and charges which those who own them are authorized to impose upon the 
public.”? — JUSTICES BRADLEY, GRaY AND Lamak.! 


The Court of Appeals of the State of New York has within 
the last year or two approved the doctrine of the case referred 
to by the learned writers quoted above.” This throws the weight 
of judicial authority very heavily in favor of the validity of that 
doctrine as a fundamental principle of jurisprudence. The pos- 
sibility of retracing steps, of reversing or distinguishing, or of 
otherwise nullifying it through the courts is put quite beyond 
possibility. Our inquiry is whether thgse cases have truly dis- 
covered in our legislatures an inherent power on which our con- 
stitutions impose no check —a power hitherto unsuspected by 
the citizen and before which rights and property which he has 
always regarded as in his absolute possession and control may 
forever disappear. Our further inquiry is, if such a power 
exists, how may it be properly controlled. =, 

The cases referred to, known as the ‘* Grain Elevator Cases ’’ * 
have been rendered so conspicuous by a torrent of adverse profes- 
sional criticism as to need no introduction within the profession, 
but in the hope that the lay property-owner may be interested 
in considering them, we shall briefly sketch their history. 

In 1870 the State of Illinois adopted a new constitution de- 
claring among other things that all elevators or storehouses where 
grain or other property was stored for a compensation were 
‘* public warehouses.’’ In 1871 a law was passed fixing a maxi- 
mum charge for all grain elevators. This legislation was appar- 
ently based on the theory that the elevators were what the con- 
stitution declared them to be—public property —and hence 
subject to legislative control. The proprietors of an elevator 
affected by the act appealed to the State courts and the Supreme 
Court of Illinois, by a vote of three to two, sustained the legis- 

lation as valid under the Constitution of Illinois, notwithstanding 
it forbade the deprivation of rights except by due process of law 


} Chicago, etc., Railway Co. v. Min- 3 Munn v. Illinois, 69 Ill., p. 80; 94 
nesota, 134 U. S. 466. x U.S., p. 113; Peopie v. Budd, 117 N. 


2 People v. Budd, 117 N. Y. 1. Lo ee 
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and the taking of private property for public use without com- 
pensation. An appeal to the Supreme Court of the United 
States followed and the case of Munn v. Illinois became famous, 
The Federal court held that the legislation was contrary to no 
principle of the Federal constitution in that it violated no law 
of the land and took no property for public use. ‘* Property,”’ 
said the court, ‘* does become clothed with a public interest when 
used in a manner to make it of public consequence, and affect 
the community at large. When therefore one devotes his prop- 
erty to a use in which the public has an interest, he, in effect, 
grants to the public an interest in that use and must submit to 
be controlled by the public for the common good, to the extent 
of the interest he has thus created.”’ 

In this case, as well as in the New York case hereafter consid- 
ered, it must be remembered that the elevator was the property 
of a private citizen in the enjoyment of no privilege granted by 
the public and in possession of no legislative franchise or corpo- 
rate right —in short as much a private citizen as the farmer at 
his plough or the cobbler on his bench. 

Two of the justices dissented, Mr. Justice Field and Mr. 
Justice Strong. The former filed a dissenting opinion holding 
that the legislation was unconstitutional as violating either the 
guaranties of the Federal Constitution or the fundamental prin- 
ciples of our republican government. 

The opinions were at last before the country. There is no 
doubt but that the great majority of the bar favored the dissent- 
ing opinion. The quotation from Mr Hoadley which heads this 
article can be accepted as expressing the prevailing sentiment at 
home and the words of Professor Bryce surely give us the high- 
est criticism across the water. 

Such was the state of affairs when the Court of Appeals of 
New York took up the consideration of the question in the case 
of the People v. Budd, a case arising out of a statute in New York 
similar to the Illinois act. Here the case involved the considera- 
tion of the broadest and strongest constitutional guaranties, un- 
touched by preparatory amendments such as we have shown 
cleared the way in Illinois. But the State court followed the 
Federal court. Two dissenting opinions, one by Judge Peckham 
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and one by Judge Gray, were read. Their reasoning is quite 
analogous to that of Mr. Justice Field. 

The great public character of the business and the property 
in exch of these cases is undisputed. Inthe Munn case the ele- 
yator was located at Chicago. Its owner ** sat at the receipt of 
customs ’’ on the great grain highway of a continent. The com- 
merce of seven States was subject to his tolls and he might at his 
option join in raising or lowering the price of the food supply 
of half the world. In the Budd case the elevator was located 
at Buffalo, the port of entry for the grain supply of all the 
territory within the jurisdiction of the court. Thus each case 
involved the element of a ‘* virtual monopoly.’’ But the statute 
of New York in its terms applied to all elevators, including floating 
elevators, in which topography can afford no monopoly. The 
Court of Appeals found no difficulty in considering the statute 
as applicable to elevators in the harbor of New York, whose 
great extent and miles of water front reduce the element of a 
monopoly to a minimum.! Furthermore, the reasoning of the 
court, the precedents cited and the illustrations used negative the 
theory that the doctrine of the decisions is limited to a business 
or property affecting the entire public. The magnitude of the 
public interest has nothing to do with the matter. The rule de- 
clared is applicable to manifold occupations and properties. 
Ferries, common carriers, hackmen, bakers, millers, wharfingers, 
innkeepers and chimney-sweeps are expressly stated in the opin- 
ions to be within the rule. Mr. Justice Field is emphatic in his 
expressions on this point: ‘* According to the doctrine an- 
nounced, the legislature may fix the rent of all tenements used 
for residences without reference to the cost of their erection. 
If the owner does not like the rates prescribed he may cease 
renting his houses. He has granted to the public, says the 
court, an interest in the use of the buildings, and he may with- 
draw his grant by discontinuing the use; but so long as he main- 


1 The dissenting opinion of Judge but in which no prevailing opinion 
Peckham printed in the report of was written. In the latter case the 
People v. Budd was written inthe case elevator was situated in the harbor of 
of People v. Walsh which came before New York. 

the Court of Appeals for consideration, 


P 
| 
ig 
{ 
whens 


912 


24 AMERICAN LAW REVIEW. 


tains the use he must submit to the control. The public is in- 
terested in the manufacture of cotton, woolen and silken fabrics, 
in the construction of machinery, in the printing and publication 
of books and periodicals, and in the making of utensils of every 
variety, useful and ornamental.”’ 

The prodigious consequences which may flow from these cases 
cannot be overlooked. Our boasted security in property rights 
falls away for the lack of a constitutional guaranty against this 
sovereign power thus discovered in our legislatures. It is ap- 
parent that against the whim of a temporary majority, inflamed 
with class-prejudice, envy or revenge, the property of no man 
is safe. And the danger is even greater ia an age teeming with 
shifting theories of social reform and economic science, which 
seem to have but one common principle — the subjection of 
private property to governmental control for the good — or al- 
leged good — of the public. 

The State and Federal Constitutions contain, of course, two 
clauses which might appear at the first glance to have been 
framed to protect business or property where the legislature by 
its enactment so fixed prices or charges as to interfere with such 
business or property. One clause provides that a citizen shall 
not be deprived of his property except by ** due process of law.’’ 
The other clause forbids the acquisition by the State of private 
property for public use without compensation. The former 
clause as contained in the fourteenth amendment of the Federal 
Constitution has been sometimes regarded! in the discussion of 
these very matters, as an express constitutional limitation 
on the delegation of power by the people to the State legisla- 
tures contained in the State constitutions. But it is clear 
that if, according to law, all property affected by a public use or 
interest, is in its very nature subject to legislative control, then 
for the legislature to control its use is in no sense to deprive a 
citizen of such property contrary to the law of the land. What 
the citizen owns is not absolute property but a qualified and con- 
tingent interest in property. Control by the legislature is its 
necessary incident, and such control, when exercised through a 


1 Judge Hoadley’s Paper on The Constitutional Guaranties, etc., p. 10. 
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statute, is in its very self ‘* due process of law.’’ It is equally 
clear, for the same reasons, that such legislative control is not 
the appropriation of private property to public use. When the 
legislature exercises such control it does not appropriate property, 
for up to the extent of such control there is no property. 
Furthermore, these two clauses of the constitution have long 
been determined not to protect rights or property indirectly im- 
paired by the exercise on the part of the state of any of its 
divers sovereign powers. The exercise of the taxing power, the 
police power, and the power of eminent domain have often 
indirectly resulted not only in impairing rights and prop- 
erty, but in stripping the citizen of them; but to such 
cases of indirect loss the courts have almost universally re- 
fused to apply the constitutional provisions now under dis- 
cussion.! The cases arising under the liquor legislation of the 
country clearly illustrate the point.?, Admitting that the ancient 
power of Parliament in social and economic legislation exists as 
an element of sovereignty to-day, and conceding that in our 
country the true sovereign—the people —has delegated this 
power, together with all legislative power to the legislature, im- 
posing thereon no restraints excepting those expressly mentioned 
in the constitution, it is clear that this power of social or eco- 
nomic legislation must at once take its place beside the other 
analogous powers of taxation, eminent domain and police regu- 
lation and that our constitutional guaranties can be applied to the 
first to no greater extent than to the three powers last men- 
tioned. Hence it becomes apparent that the species of property 
under consideration is without constitutional guaranty against 
legislative control, for no clauses other than those considered 
exist in the constitutions, which could be invoked. 

Not the least interesting passages in the opinions of Mr. Justice 
Field and Judge Peckham are those in which it is quite strongly 
suggested that even admitting the absence of a constitutional 
guaranty, still, such legislation is so contrary to the spirit of our 
age and the character of our institutions as to be wholly void. 


1 See The Slaughter House Cases,16 Wall. 129; Cooley’s Constitutional ~ 
Wall. 36; Bartemeyer v. Iowa, 18 Limitations, 593. 
2? Mugler v. Kansas, 123 U. S. 623. 
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*<TIf there be,’’ says Justice Field, ‘‘ no protection either in 
the principles upon which our republican government is founded, 
or in the prohibitions of the Constitution against such invasion 
of private rights, all property and all business in the State are 
held at the mercy of the legislature.’’! ‘+I cannot believe,’’ 
says Judge Gray, ‘‘ that the theory or the frame of our form of 
government involved the idea that so great, a power should be 
lodged in the legislature.’’? And Judge Peckham objects, in 
part on the ground that to concur with the court would be ‘to 
go back to the seventeenth or eighteenth century ideas of paternal 
government, and thereby wholly ignore the later and as I firmly 
believe the more correct ideas which an increase of civilization and 
a fuller knowledge of the fundamental laws of political economy, 
and a truer conception of the proper functions of government have 
given us at the present day.’’* 

It is apparently in the theory of the repugnance of such legis- 
lation to our form of government and the fundamental principles 
of our institutions that those who disagree with the decisions of 
the courts must find their chief solace. With them, ** the law 
of the land’’ includes no such principle of legislative control 
over property affected with a public interest, as has been de- 
scribed, and ** due process of law’’ no such statutory enactment. 
An examination of our subject must deal largely with these 
matters: First. Does the Common Law as existing in this 
country contain any such principle? Secondly. Is there an in- 
stitutional spirit, existing as a part of our law, but unexpressed 
in constitution or in statute, which a State or Federal judge can 
claim as a controlling authority and which he may invoke against 
the legislative power? 

We cannot adequately answer the first question without. 
examining the principles of the ancient law and following their 
history. We turn first to Lord Coke and find him quoted both 
for andagainst. As a writer he said: ‘* The power and jurisdic- 
tion of Parliament is so transcendent and absolute that it can- 
not be considered either for causes or persons within any 


1 Munn». Illinois, 94 U. S. 140. 
2 People v. Budd, 117 N. Y. 33. 


3 People v. Budd, 117 N. Y. 47. 
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bounds.’?! Yet Chancellor Kent? expressed his admiration 
for ‘* the intrepidity and powerful sense of justice ’’ which con- 
trolled him as a judge in construing away a certain act of Par- 
liament by holding that being unreasonable it was void.’ 

Blackstone is likewise often cited on both sides: ‘* Lastly — 
Acts of Parliament that are impossible to be performed are of 
no validity, and if there arise out of them collaterally any ab- 
surd consequences, manifestly contradictory to common reason, 
they are with regard to those collateral consequences void. I lay 
down the rule with these restrictions though I know it is gener- 
ally laid down more largely that acts of Parliament contrary to 
reason are void.’’* But an examination of the context shows, 
not that the power of legislation in Parliament is restricted, but 
that Blackstone recognized in the courts a power, still existing, 
to construe and interpret statutes and in those cases where it is 
apparent that the legislature could not have intended the act to 
apply, to construe the act as not applicable. 

Two early cases will make Blackstone’s meaning clear. In 
Dr. Bonham’s case,® it was held by Lord Coke that an act un- 
reasonable and impossible is void by the common law. The act 
which was sought to be applied would under a curious state of 
facts have made the officers of a medical college, ‘* judges, min- 
isters and parties’’ all at once. It was held in the absence of 
express language in the act itself that Parliament never intended 
the act to apply to a case like that before the court. There is 
no intimation that if the language of the act had been explicit, 
the court would have held the act void. So, in the City of Lon- 
don v. Wood,® the action was for debt and was brought under 
the statute in a court held by the Mayor and Aldermen of that 
city. It was held that the statute could not apply to cases 
wherein the City of London was a party. In deciding the case 
the court uses language to the effect that no law could be enacted 


1 IV. Inst. 36. $ VIII. Coke 118a. But see Lord 
2 Kent’s Commentaries, Vol. 1, p. Coke’s opinion quoted above, IV. Inst. 
448. 36. 
3 Dr. Bonham’s Case, infra. 6 12 Mod. 669. 
* Blackstone’s Commentaries, Vol. 
1, p. 91. 
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to make a party judge in his own case, but it is evident that this 
statement was mere dictum. The law was satisfied by constru- 
ing the statute as not applicable. There is nothing to show that 
the case would have been dismissed if the act had expressly re- 
ferred to a case by or against the city. 

Christian in his notes to his edition of Blackstone, referring to 
the rule as laid down by his author, sums up the whole matter 
thus: ‘‘ If an act of Parliament is clearly and unequivocally ex- 
pressed, with all deference to the learned commentator, I con- 
ceive it is neither void in its direct nor collateral consequences, 
however absurd and unreasonable they may appear.’’ 4 

Sir Fortunatus Dwarris, after a consideration of the subject 
from Lord Coke té!the present day, reaches the following con- 
clusion: ‘* The general and received doctrine certainly is that 
an act of Parliament of which the terms are explicit and the 
meaning plain cannot be questioned or its authority controlled 
in a court of justice.’’? 

We may turn from precept to example — from the jurists of 
English law to the legislators. It is true that no one would 
doubt the high-handed character of England’s early legislation. 
It is equally true that the assumption of tyrannical powers by a 
legislative body in a rude age can prove little in the forum of 
legal ethics whatever may be its force in legal history; but if the 
social legislation of England expresses century after century a 
clear identity of purpose —a purpose in many cases opposed to 
place, wealth and power —we must at least conclude that it 
finds its origin in a real legal principle rather than in the preda- 
tory or despotic spirit of powerful law-makers. Such legisla- 
tion must be then in spirit as well as in form, ethically as well as 
historically, a part of ‘* the law of the land.’’ 

The first legislation which we cite is in favor of the people 
against commercial manipulations. 

By the 5th and 6th of Edward VI., c. 14, ** forestalling,’’ ‘*re- 
grating ’’ and engrossing’’ are forbidden under heavy penal- 
ties.* The first offense consisted in buying or contracting for 


1 Christian’s Edition of Blackstone, 2 Dwarris’ Treatise on Statutes, p. 
14th Edition, Vol. 1, p. 91. Note. 484. 


Blackstone’s Com., Vol. IV,ch. 12. 
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any merchandise or ‘* victual’’ coming to market or in dissuad- 
ing persons from bringing their foods to market. Regrating 
was the buying of victuals in any market and selling again in 
the same market or within four miles of the place. Engrossing 
was the crime of buying up corn or other ‘* dead victual’’ for 
the mere purpose of selling it again. All these practices, said 
Blackstone, ‘* make the market dearer to the fair trader.’”’ 

The little Isle of Wight was, in the fourth year of Henry VII, 
the locality of a legislative experiment that should be considered 
by the opponents of Mr. George. The island fell under a sys- 
tem of large farms and the population suffered an extraordinary 
decrease. Depopulation seemed imminent. By c. 16, the hold- 
ings of land were closely restricted and leases over the limit were 
declared void. This act, says Mr. Froude, the great defender of 
legislative interference, though tyrannical in form was singularly 
justified. The farms were rebuilt and the island repeopled. 
The last statement must be true if the next recorded by Mr. 
Froude is a fact. In 1540, he says, the islanders, increased in 
numbers and wealth, repelled a French invading army of sixty 
thousand men.! By the 4th Henry VII., c. 19, the act is said to 
have been extended to the whole of England. 

The reign of Henry VIII. was fruitful in State interference and 
it would seem that Parliament never went so far in the exercise 
of its transcendent powers. It was ih this reign that the prop- 
erty of the trading classes increased and numbers of them as- 
pired to the position of landed proprietors. Their trade instincts 
were at once applied to their lands and the controlling motive 
of their estate-management being immediate high profits, their 
_ lands were turned over to pasture which yielded, tempor- 
arily at least, a larger return than agriculture, although the 
lack of tillage and the continued use of lands for pasture so soon 
depleted them that the prospect of the future seemed 4 heritage 
of waste and vacant lands. The loss of work to the agricultural 
classes, the ruin of farm buildings and the destruction of agri- 
cultural homes threatened such danger to the State that by the 
Statute 7th Henry VIII., c. 1, Parliament put in force the prin- 


1 Froude’s History of England, Vol. 1, p. 39. 
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ciples of feudal tenure against the landed traders and enacted 
that where lands were converted from tillage to pasture the lord 
of the fee should seize one-half the profits until the farm build- 
ings were reconstructed.!. By the 6th Henry VIII., c. 3, the 
wages that master-carpenters, masons, bricklayers, tylers, plumb- 
ers, etc., should pay their journeymen were prescribed.?_ By the 
24th, c. 3, the price of beef and pork throughout the realm 
was fixed at a half penny a pound.? In London in 1529, the 
Lord Mayor and Council of London had fixed the price of a 
kilderkin of beer at a shilling.* By the 24th, c. 4, the 
purchase of foreign linen for domestic use to the injury of 
the domestic manufacturer is recited. In order to increase the 
domestic product it was enacted that for every sixty acres 
tilled one-quarter of an acre should be flax or hemp.°> In the 
same year, ‘*intending thereby their own singular and un- 
reasonable lucres * * * according to their insatiable ap- 
petites and minds,’’ wine dealers engaged in cornering the 
market by holding their wares for an advance of price. They 
were compelled by c. 6 to sell them. Chapter 13th of the 
25th year recites that owing to the conditions of sheep rais- 
ing divers persons had not only brought the lands of the realm 
into such state ** that no poor man is able to meddle with it, but 
have also raised and enhanced the price of all manner of corn, 
cattle, wool, pigs, geese, hens, chickens, eggs and other com- 
modities.’’ The act then provides that no person shall keep 
on lands, not their own inheritance, more than 2,000 sheep and 
that no person shall occupy more than two farms. 

The disturbance of machine labor makes itself felt in the sec- 
ond and third year of the reign of Philip and Mary. The ma- 
‘chine loom encroaches on the home weaver and so by c. 11,’ it 
is recited that rich clothiers keep divers looms and men to main- 
tain them to the decay of artificers brought up in the science of 
weaving with their families, and it is enacted that country 
weavers shall keep only one loom and the city weaver two. 


1 See Froude, Vol. I, p. 40. 5 See Froude, Vol. I, p. 15. 
2 See Froude, Vol. I, p. 34. 6 See Froude, Vol. I, p. 60. 
® See Froude, Vol. I, p. 30. 7 Froude, Vol. I, p. 62. 

4 See Froude, Vol. I, p. 32. 
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By the 5th Elizabeth, c. 4, known as the ‘* Apprentice Act,’’ 
the exercise of all arts, mysteries or manual occupations was 
limited to those who had served an apprenticeship, and it was 
provided that no one could become an apprentice whose parents 
did not possess a certain amount of property.’ By the 31st 
Elizabeth, c. 7, no cottage could be built with less than four 
acres attached. ° 

By the 21st Jac. I., c. 3, the destruction of monopolies was 
attempted. It was provided that all monopolies and all grants, 
licenses, charters and letters-patent theretofore made or there- 
after made for the sole buying, selling or using of anything 
should be utterly void. 

By the 29th George II., c. 33, wages in the woolen industry 
were regulated, and by the 13th, George III., c. 68 (known as the 
Spitalfields Act) the silk industry was similarly attended to, the — 
wages to be fixed by the Lord Mayor or the Justices of the 
Peace.? 

Parliament by 1st and 2d William IV., c. 37, attempted to do 
away with the ‘* trucking system,’’ whereby industrial firms and 
companies forced their employees to take their wages in the form 
of provisions and clothing. The act provided that all wages 
should be payable only in the current coin of the realm. It is 
needless to say that the enactment failed of its purpose. 

Indeed the failure of England’s great experiment of control- 
ling industry and trade by legislation, an experiment extending 
over several centuries, has beencomplete. While the early stat- 
ute books bristle with sumptuary laws and social regulations, 
the legislation of the last one hundred years yields but a meager 
list. But the fact that Parliament has ceased to exercise its 
power in ways and to degrees which experience has thus far 
provengf doubtful utility is not to be construed as a denial of 
the lass of those powers or as a surrender or modification 
of them. A thing may be unwise but not unlawful. The history 
of free government shows the doubtful utility of the police 
power, the tax power and the power of eminent domain when 


1 Lecky’s “England in the 18th § * Lecky’s “‘England in the 18th 
Century,” Vol. VI, p. 234. Century,’ Vol. VI, p. 234. 
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carried beyond certain limits, but this casts no doubt on the ex- 
istence of those powers in every sovereignty, and in our own era 
we see the power of Parliament in economic or social legislation 
exerted more wisely and with better results for the enactment 
of factory laws, laws regulating generally the employment of 
women and children, laws shortening the hours of labor, restrain- 
ing the liquor traffic, establishing savings banks and sanitary sys- 
tems, providing for education and housing the working classes. 

So much for the power of Parliament. Our brief review 
reveals the historical truth that at the time of the American Rev- 
olution, the Parliament of England was in the full exercise of 
transcendent powers over social or economic legislation. The 
principle of Anglo-Saxon government, to wit: this supremacy of 
the legislative power, extended throughout the circle of the col- 
onies. Within their jurisdiction, territorial and political, the 
colonial legislatures were supreme. The General Assembly of 
colonial Maryland, in 1773, passed an act declaring void a con- 
dition in the will of one Caleb Dorsey. In 1813 the Court of 
Appeals of that State held the act valid. Chief Justice Chase in 
delivering the opinion of the court said: ‘‘ The power and ju- 
risdiction of the General Assembly of Maryland over all subjects 
of legislation within the limits of Maryland were as great and 
transcendent as the power and jurisdiction of the Parliament of 
England, within the scope of its authority.” ! 

It will need no argument to prove that upon the separation of 
the States from the mother country they kept as a most precious 
inheritance the ancient common law, except as modified by the 
Federal and State constitutions then adopted and by subsequent 
legislation. Admitting the element of legislative sovereignty 
under discussion as forming a section of the Common Law, we 
must in the absence of constitutional inhibitions admit tig adop- 
tion of that element into the law of this country. 


! Partridge v. Dorsey, 3 H. & J. 302. 
The history of this principle of the 


Assembly prior to the adoption of the 
State Constitution, came Hepburn’s 


sovereignty of the legislative power 
can be well traced in the law of Mary- 
land as hereafter shown. Following 


on the decision in Partridge v. Dorsey, 
defining the powers of the General 


Case, 3 Bland, 98, and the later case of 
the Mayor v. The State, 15 Md. 459, 
defining the power of the legislature 
under the limitation of a written con- 
stitution. 
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The Constitution of New York expressly provided: ‘* Such 
parts of the Common Law * * * as * * * did form 
the Jaw of the said colony onthe 19th of April,1775 * * * 
shall be and continue the law of this State.”’ 

The constitutions of many of the other States contain similar 
provisions. It is true that in many cases they abrogated such 
parts of the Common Law as were repugnant to the constitu- 
tional provisions. Whether these constitutional provisions are 
repugnant to the supreme power of Parliament over social and 
economic regulations is of course a matter of opinion. That 
they are not expressly so, all will admit, and the Munn case 
and the Budd case hold that they are not so by implication. 

It has been sometimes contended that this supreme power of 
Parliament lay, with us, in the real sovereign —to wit—the 
people. But the answer to this is that the people have delegated 
all power to the three departments of government subject only 
to the limitations and exceptions expressly set forth in the con- 
stitution. ‘The legislative power of this State,’’ says the 
Constitution of New York, * shall be vested in a senate and as- 
sembly,’’ and the constitution of Massachusetts: ‘* All power 
residing originally in the people and being derived from them, 
the several magistrates and officers of government vested with 
authority, whether legislative, executive or judicial, are their 
substitutes and agents.”’ 

The people cannot resume nor can the legislature release 
this power, or any element of it, except by constitutional amend- 
ment. Even in those cases where the legislatures have made 
the validity of an enactment depend upon its approval by popu- 
lar vote, the courts have held such special delegation of legisla- 
tive power back to the people unconstitutional. In the case of 
Barto. v. Himrod, in New York, Chief Justice Ruggles said: 
‘The legislature had no power to make such submission nor 
had the people the power to bind each other by acting upon it. 
They voluntarily surrendered that power when they adopted the 
Constitution.”’ 


1 Thorne v. Cramer, 15 Barb. 112; Barto v. Himrod, 4 Seld. 483; Parker v. 
Commonwealth, 6 Barr (Pa.), 507. 
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It is certain that the Fathers were under the impression that 
independence had not lost to the legislature the ancient power of 
the British Parliament in the direction of social regulations, for 
the history of legislation in our own country opens with an ex- 
ercise of power by the legislatures, unsurpassed by any Parlia- 
mentary enactment. The Revolution had precipitated a worth- 
less currency on the country and with it came fluctuating values, 
the paralysis of business, and a great decline in prices. The 
New England States in convention assembled agreed to enact 
laws fixing a tariff of prices, and the Continental Congress, 
pleased with so laudable an aim and never doubting the means, 
commended the course of New England and on February 15, 
1777, suggested similar legislation by all the States.1_ Massa- 
eeestin. | in obedience to the resolve of the convention, on Janu- 
ary 25, 1777, passed an act regulating the wages of farm 
labor, and of mechanics and tradesmen and fixing the price on 
all the commodities of life.? 

On April 3, 1778, three years after the adoption of her Con- 
stitution, New York followed with aimost the same enactment.* 
It was entitled ** An act to regulate the wages of mechanicks and 
labourers, the prices of goods and commodities and the charges 
of inn holders within this State and for other purposes therein 
mentioned.’’ This legislation, in New York at least, is open to 
the criticism that it was a war measure. Its final clause pro- 
vided that unless sooner repealed it was to remain in force only 
until the termination of the Revolution. But on February 26th, 
1780, the same State, reciting a resolution of Congress bearing 
date November 19th, 1779, passed an act entitled ** An act fora 
general limitation of prices and to prevent engrossing and 
withholding within this State.’’ This statute contains no ex- 
press reference to the war. It controls wages, prices and the 
withholding of surplus goods from sale when others are in want 
of the same for their subsistence or for the carrying on of trade.‘ 


1 Bolles’ Financial History of the to1784,Chapter 34,1778; Laws of New 
United States, 1774 to 1789, p. 159. York, 1777 to 1784, Chapter 43, 1780. 

2 Felt’s Massachusetts Currency. 4 The value of this legislation in 

% Robert’s New York, Vol. II., p. the discussion, if value it have, is im- 
572. See also Laws of New York, 1777 __ paired by the fact that the act was not 
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Earlier than this and on 11th November, 1658, an ordinance 
of the New Netherlands had proclaimed that bakers, brewers, 
tapsters, etc., were not to sell or retail at a higher price than 
that fixed by law. 

So the charter of, the City of Mobile, granted in 1819, gave 
power to the city to regulate the weight and price of bread, and 
the power was sustained by the courts, at least as to the matter 
of weight.’ 

On March 9, 1793, the Legislature gf New York authorized 
the loan of State moneys to two individuals to encourage them 
as proprietors of cotton, linen and glass manufactories, and on 
April 6th, 1795, similar loans were provided for manufacturers 
whose buildings had been destroyed by fire and to one who 
thought that with sufficient means to operate his nail factory by 
water power he could increase his product. By the act passed 
April 6, 1804, a heavy tax was imposed on East and West Indian 
goods and on wine and ardent spirits sold at auction. On April 
8th, 1808, the legislature provided for a premium for best speci- 
mens of woolen goods made within the State and the award was 
to be made for each county by the judges of its Court of «Com- 
mon Pleas. 

We are now at the second branch of our inquiry: Is there an 
institutional spirit existing as a part of our law but unex- 
pressed in constitution or in statute which a State or Federal 
judge can claim as a controlling authority and which he may in- 
voke against the legislative power? This brings us back to the 
time-honored discussion of the nature of State constitutions. 
The Federal constitution is admittedly an instrument delegating 
special powers and all that is not expressly delegated is withheld. 
But around the construction of the State constitutions has waged 
a bitter controversy that makes up a large part of our legal his- 
tory. Is a State constitution a delegation of powers by the peo- 


- to take effect until after proclamation those States had enacted similar leg- 
by the Governor and such proclama- islation. 

tion was to be postponed until the 1 The Mayor v. Yuille, 3 Ala. (N. 

Governor was informed by the ex- 8s.), p. 137, cited by Chief Justice 

ecutive authorities of Massachusetts, Waite in Munn v. Illinois. 

Connecticut and Pennsylvania that 


VOL. XXIV. 60 
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ple to the legislature or is it a restraint upon sovereign power 
lodged in the legislature? In the former case the legislature 
has no power to enact laws not expressly authorized or neces- 
sarily implied; in the other case it has full power to enact any 
law not forbidden by express words or by necessary implication. 
Enough has already been said to show that the latter is the ac- 
cepted view. 

The founders of the government themselves were doubtless 
without a clear conceptiog of the limits of the legislative power. 
Madison, in number 43 of the Federalist, referring to the State 
constitutions then existing, said: ‘* These constitutions invest 
the State legislatures with absolute sovereignty in all cases not 
- excepted by the existing articles of confederation,’’ while in 
the very next number he declares that if there is a conflict be- 
tween the sovereignty of the State and the happiness of the peo- 
ple, the former must be sacrificed. 

Chief Justice Marshall in an early case was doubtful. * It 
may well be doubted,”’ he said, ‘* whether the nature of society 
and of government does not prescribe some limits to the legis- 
lative power.’’! Butin the later cases he is clearly of the opin- 
ion that the high power of Parliament had vested in the State 
legislatures. ‘*The wisdom and justice,’’ he said, in 1830, « of 
the representative body and its relations with its constituents 
furnished the only security, where there is no express contract, 
against excessive taxation as well as against unwise legislation 
generally.”’? The same authority, referring to the treaty con- 
cluding the war of the Revolution, in Johnson v. McIntosh,’ said: 
** By this treaty the powers of government and the right to the 
soil which had previously been in Great Britain passed definitively 
to these States.’’ In the Dartmouth College Case‘ the Chief 
Justice expressed the same view more fully and with greater 
- emphasis. Referring to the repeal of the charter, he claimed 
that ‘* a repeal of this charter at any time privr to the adoption 
of the present constitution of the United States would have been 


1 Fletcher v. Peck, 6 Cranch, 135 5 8 Wheaton, 584. 
(decided in 1810). * 4 Wheaton, 651. 
2? Providence Bank v. Billings, 4 
Peters (U. S.), 562. 
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an extraordinary and unprecedented act of power, but one which 
could have been coutested only by the restrictions upon the leg- 
islature to be found in the constitution of the State’? (New 
Hampshire). 

Justice Story favored the doctrine of fundamental principles: 
«*The fundamental maxims of a free government seem to require 
that the rights of personal liberty and private property should 
be held sacred. At least no court of justice in this country 
would be warranted in assuming that the power to violate and 
diregard them, a power so repugnant to the common principles 
of justice and civil liberty, lurked under any general grant of 
legislative authority, or ought to be inferred from any general 
expressions of the people’s will.’’! Justice Chase took a similar 
view.” 

Kent in his Commentaries admitted it to be the clear principle 
of English law that an act of Parliament, clear and intelligible in 
its terms, cannot be questioned or controlled in any court of 
justice.’ In delivering his opinion in Dash v. Van Kleeck,* he 
sums up the matter thus in a reference to the Roman law: 
‘* It is indeed admitted that the prince may enact a retrospective 
law, provided it be done expressly.’’ But he quotes,® with no 
mark of disapproval, the decision in Bowman v. Middleton * 
where the Supreme Court of South Carolina set aside an act 
of the colonial legislature, taking the land of one man and 
vesting it in another in private ownership, as void because con- 
trary to natural right and the fundamental principles of govern- 
ment.’ 


In the case of the People v. Toynbee * and Wynehamer v. 


1 Wilkinson v. Leland, 2 Peters, 


no sense of the word legislation. It 
627. 


is an impossible attempt on the part 


2 Calder v. Bull, 3 Dall. 386. 
3 Kent’s Comm., Vol. L, p. 448. 
47 Johns. (N. Y.) 477. 
1 Comm. 451. 
1 Bay, 252. 
™ The legislation here referred to 
is of a kind which it has been said 
May always be rejected by the courts 
because being entirely private in its 
nature and based on no right, it is in 


of the legislature to make a contract 
between two private citizens. It be- 
longs to the same genus as Lord 
Hale’s mooted statute to make a man 
a woman. Such a legislation differs 
essentially from depriving a citizen of 
his property for the benefit of the gen- 
eral public. 

8 2 Parker’s Criminal Reports (N. 
Y.) 509, 
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The People,! the Court of Appeals of the State of New York, at 
that time distinguished by the presence of Selden, Denio and 
Comstock, committed itself unreservedly to the theory of a soy- 
ereign legislative power. Judge Selden, in his opinion in the case 
of Toynbee, said: ‘* Every sovereign State within itself pos- 
sesses absolute and unlimited legislative power. Jt is true that 
as government is instituted for beneficent purposes and to 
promote the welfare of the governed, it has no moral right to enact 
a law which is plainly repugnant to reason and justice. But this 
principle belongs to the science of legal ethics and not to that of 
law. There is no arbiter beyond the State itself to determine 
what legislation is just. * * * While, therefore, the right 
of a sovereign State to pass arbitrary and tyrannical laws may, its 
legal power cannot be denied. * * * The doctrine that 
there exists in the judiciary some vague, loose and undefinable 
power to annul a law because in its judgment it is contrary to 
natural law and equity is in conflict with the first principles of 
government and can, I think, never be maintained.”’ 

Pennsylvania, under the leadership of Judge Black, has adopted 
the same rule. Ina case? where as he himself said, a decision 
against the sovereign power of the legislature would destroy 
$14,000,000 invested by the municipalities of Pennsylvania, and 
where a decision in favor of such sovereign power would bring 
evils no less appalling, he made the latter decision. His opinion 
is emphatic to the effect that law if not prohibited is not 
void because it violates the spirit of our institutions or impairs 
any of those rights which it is the object of a free government 
to protect.”’ 

Judge Dillon, while occupying the position of Chief Justice of 
Towa, in deciding the case of Hanson v. Vernon,* said: ** As a 
judge I lay claim to no right to annul an act of the legislature 
because I deem it unwise or impolitic, or because it does not 
square with my notion of natural eyuity or justice.” 

Our two leading text-books follow the view which from the 
authorities cited appears now to prevail, and both Mr. Cooley‘ 


113N. Y. 378. 3 27 Iowa, 28. 
2 Sharpless v. City of Philadelphia, 4 Cooley’s Constitutional Limita- 
21 Pa. St., p. 147. tions, 168. 
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and Mr. Sedgwick! have pronounced in favor of the views of 
Selden and Black. 

According to Mr. Stimson? the constitutions of twenty-three 
States declare that their enumeration of rights shall not be con- 
strued to impair or deny others retained by the people, and 
in eight States the constitution declares that frequent recurrence 
to fundamental principles is necessary to secure the blessings of 
liberty. These eight States are, New Hampshire, Vermont, 
Massachusetts, Illinois, Wisconsin, Virginia, West Virginia and 
North Carolina. 

But in spite of these constitutional recognitions of fundamental 
principles existing but not expressed it seems that the decisions 
of only three States, Indiana, Maryland and New Jersey, can be 
cited in support of the theory of the State constitution as an 
instrument of delegated powers or in support of the existence of 
fundamental principles of a force superior to the constitution 
and the laws. Of these States, Indiana, in the early case of 
Herman v. The State,’ professed to recognize certain absolute 
rights which a free government must protect irrespective of con- 
stitutional limitations, but the doctrine of this case is quite 
modified, if not overthrown, by the later decisions.* In Mary- 
land, as already shown, it has been held that the powers of the 
provincial assembly were as transcendent as those of Parliament. 
Later, and after the formation of the present State government, 
Chancellor Bland held that under the constitution the legisla- 
ture could exercise only delegated powers. But in the case of 
The Mayor v. The State® (the ‘* Black Republicans ”’ case) the 
court inclines to construe the constitution, not as a delegation 
of special powers, but as a restraint on sovereign powers. 

The leading cases in the other States are given below.® 


1 Sedgwick on Statutory & Consti- 
tutional Law, 182. 

? American Statute Law, p. 2. 

3 8 Ind. 45. 

4 McComas v. King, 81 Ind. 321; 
Campbell v. Dwggins, 83 Ind. 473. 

5 15 Md. 459. 

6 Note. The following is a list of 
the leading cases in the various other 


States, holding that the State consti- 
tution is a restraint on sovereign leg- 
islative power or denying the existence 
of any underlying principle capable of 
controlling legislation and not clearly 
expressed or necessarily implied in the 
State constitution: 

Alabama, Dorman v. State, 34 Ala. 
216. Arkansas, State v. Ashly, 1 Ark. 
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The Munn case and the Budd case, as decisions of courts of 
last resort, are sufficient of themselves within the jurisdiction of 
those courts to establish the principle on which they rest. But 
we have endeavored to show that even without these decisions the 
principle may be discovered; its operation historically traced ; 
that the constitutional prohibitions against depriving a citizen of 
his rights without due process of law and against the taking of 
private property without compensation cannot be conclusively 
urged against it; and that the theory that in the absence of 
constitutional prohibitions the principle is repugnant to the 
spirit of our institutions or our form of government, is contrary 
to almost the entire weight of judicial authority and legal 


512. California, People v. Coleman, 
4 Cal. 46; Pattison v. Board of 
Supervisors, 13 Cal. 182. Colorado, 
People v. Rucker, 5 Col. 455. Florida, 
Cottew v. Co. Commissioners, 6 Fla 
610. Georgia, Flint River Steamboat 
Co. v. Foster, 5 Ga. 194. Imlinois, 
Sawyer v. City of Alton, 4 Ill. 127. 
Iowa, Purczell v. Smidt, 21 Iowa, 540. 
Hanson v. Vernon, 27 Iowa, 28. 
Kentucky, Griswold v. Hepburn, 2 
Dur. 24. Kansas, Leavenworth Co. v. 
Miller, 7 Kan. 539; Castle v. Hous- 
ton, 19 Kan, 427. Massachusetts, 
Commonwealth v. The People’s Bank, 5 
Allen, 432. Mississippi, Brown v. 
Board of Comrs., 50 Miss. 468, 
Maine, Lord v. Chadbourne, 42 Me. 
429. Michigan, People v. Marbury, 13 
Mich. 481; People v. Gallagher, 4 
Mich. 244. Missouri, St. Louis Co. v. 
Griswold, 58 Mo. 175. Nebraska, 
Hallenbeck v. Hahn, 2 Neb. 394. New 
Hampshire, Opinion of the Judges to 
the Legislature, 4 N. H. 566; Concord 
R. R. Co. v. Greely, 17 N. H.47. New 
York, vide cases cited in text. North 
Carolina, Bank v. Taylor, 2 Murph. 
266. Ohio, Baker v. Cincinnati, 11 Oh. 
St. 534. Oregon, Cresap v. Gray, 10 
Ore. 345. Pennsylvania, Sharpless v. 


City of Philadelphia, 21 Pa. St. 147. 


South Carolina, State v. Williams, 2 
McCord, 301; Stark v. McGowan, 1 N. 
& McC, 387. Tennessee, Bell v. Bank 
of Nashville, Peck, 269; Tipton v. 
Harris, same, p. 414, see contra Bank 
v. Copper, 2 Yer. 599. Texas, Ex 
parte Mabry, 5 App. 92; Logan v. 
State, 5 App. 306. Vermont, Thorp 
v. R. & B. R. R. Co., 27 Vt. 140. 
Virginia, James River, etc., v. Thomp- 
son, etc., 3 Gr. 258. Wisconsin, 
Brodhead v. City of Milwaukee, 19 
Wis. 624. Washington Territory, 
Maynard v. Valentine, 2 W. T. 3. 
Connecticut, Starr v. Pease, 8 Conn. 
541. The late Chief Justice Storrs, 
referring to the case last mentioned, 
in which he was of counsel, has relat- 
ed that in the spring of 1832, he with 
a large number of other representatives 
and senators was delayed for several 
days at Baltimore on their way home 
from Washington. While there, he 
received the decision and opinion in the 
case and read it to a number of emi- 
nent lawyers, among whom was Daniel 
Webster. They unanimously dissent- 
ed from the doctrine asserted by the 
court that the State constitution was 
a limitation and not a grant of 
power. 
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opinion. One may urge all these considerations and yet be 
conscientiously aware of how much may be said on the other 
side. 

If, as has been claimed, the Munn case and the Budd case are 
arrant absurdities, time might quite obliterate them or modifying 
decisions bury them out of sight, but if there is a living princi- 
ple of Anglo-Saxon law underlying them, the evidence of which - 
we have tried to set forth, something more may be necessary to 
secure property rights against legislative encroachments. Of 
course, the possible extension or limitation of the principle no 
one can now presume to declare, but even assuming, as Mr. Jus- 
tice Bradley said in the Sinking Fund cases, that the principle is 
applicable only to property or business whose circumstances or 
proportions making it a ‘‘ virtual monopoly ”’ give it a control- 
ling power over the community, still the principle is one which 
can only be regarded with anxiety and alarm by conservative 
minds. Speculation falters in guessing at the uses to which it 
may be put in experimental legislation by those who believe in 
the theory of State control. How much greater the risk if the 
principle may be extended, as there is much to show that it may 
be, to trades, properties or occupations which are not ‘ virtual 
monopolies! ’’ A learned ex-judge of one of the Federal 
courts remarked on reading the opinions in Munn against Illinois: 
‘If this government is to endure, the views expressed in the 
dissenting opinion of Mr. Justice Field must be adopted as the 
law of the land.’’ The quotation we have made from the es- 
say of Governor Hoadley is to the same effect. Both gentlemen 
imply that the law of the land so to be established must be es- 
tablished by the decisions of the courts. But perhaps the sub- 
sequent decision in the Budd case by the New York Court of 
Appeals will strengthen the opinion that the law is so clear both 
in judicial expression and precedent that the courts have but lit- 
tle discretion in the matter. Mr. Justice Field and Judge Peck- 
ham are jurists of such eminence that their opinions have been as 
carefully read and will perhaps be regarded with as much atten- 
tion in the future as the opinions of their respective courts; 
but the view is submitted with all deference that before their 
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opinions can be carried out an amendment to the Federal and 
State constitutions is now necessary.! 

In a commercial emergency the oracles of law have been ap- 
proached. Dumb for almost a century on the questions involved 
because no inquirer had sought the shrine they now give forth a 
response which startles lawyers and laymen and startles them 
the more they read and examine. For the first time it is 
appreciated that there has lain dormant for a century a vigorous 
principle of the Common Law, an element of Anglo-Saxon 
government, which in the hands of an aristocracy has often been 
an instrument of wrong and oppression and which may in the 
hands of ** the people ’’ effect a despoliation of property-owners 
surpassing the encroachments of the crown at the worst periods 
of English history. 

It is perhaps in the natural course of things that the first great 
question in American political history should have been the ques- 
tion of personal liberty and that the second great question is 
that now before the American people, the question of private 
property. In the latter there are elements which ‘* could furnish 
forth,’’ a history surpassing in importance that of the slavery 
question. - The latter was a struggle between sections. The 


1 Mr. Sidney Norton, in his article 
on “*The Rights of the Citizen,’ in 
Scribner’s Magazine for September, 
1890, states that in the recent case of 
The Chicago, etc., Railway Co. v. Min- 
nesota, 134 U. 8.418, decided in March, 
1890, the Supreme Court have already 
modified the doctrine of Munn 1. Illi- 
nois. The case decided in March arose 
under a statute of Minnesota creating 
a railroad and warehouse commission 
and providing that all charges for 
transportation should be equal ang 
reasonable and that the commission 
should fix equal and reasonable rates. 
The act did not provide for any hear- 
ing before the commission. The Su- 
preme Court, Justices Bradley, Gray 
and Lamar dissenting, held the act 
unconstitutional partly on the ground 
that no hearing was provided for in 


the act and partly on the ground that 
the question of the reasonableness of 
the rate charged was eminently a ques- 
tion for judicial investigation. But it 
is clear that this case differs essen- 
tially from Munn’s case. In the latter 
the legislature fixed the maximum 
charge in its enactment. In the 
former the legislature created a com- 
mission and attempted to endow it 
with one of its prerogatives. This in 
itself is contrary to the principle of 
law that the legislature cannot dele- 
gate its high powers. Furthermore, 
the statute authorized only the fixing 
of ‘treasonable rates,’”? a matter in- 
volving the element of judgment, and 
like all such matters arising under a 
statute, determinable by the courts 
wherever a dispute arises. 
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property question must be a struggle between classes. In the 
one, America as the civilized nation last to abolish her slaves 
closed an epoch in history. In the latter there is much to show 
that she will open an epoch. That isthe contrast. But there is 
a significant parallel. Years ago the Supreme Court of the 
United States introduced the slavery struggle with the Dred 
Scott decision. To-day it may be that it has introduced the 
property struggle with the decision of Munn v. Illinois. Each 
decision leaves a wide section of human rights unprotected by 
constitutional guaranties. Each is met with a storm of criticism 
from the advocates of the ‘* higher law.’’ Each is the opinion 
of adivided court. Each is accompanied with dissenting opinions 
of jurists of the highest rank and lastly each reveals a defect 
where all was supposed to be perfection and that defect is prop- 
erly remedial only by constitutional amendment. 

To devise and apply the remedy is the future work of legisla- 
tures and courts. Both the evil and the necessity of a remedy 
suggest the words of Henry Sumner Maine: ‘* The Americans 
settled i in a country of boundless unexhausted wealth have never 
been tempted to engage in socialistic legislation; but as far as 
they have gone a large measure of success cannot be denied to 
them, — success which has all but dispelled the old ill-fame of 
democracies. The short history of the United States has at 
the same time established one momentous negative conclusion : 
When a democracy governs, it is not safe to leave unsettled any 
important question concerning the exercise of public powers.”’ 


Cuas. C. MARSHALL. 
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EXTRA-TERRITORIAL EFFECT OF LIMITATION BAR— 
CONSIDERED CONSTITUTIONALLY. 


1. Object of Paper. 
2. Proposition A to be Proved. 
Part I. Lanp. 
3. Lands. 
Part II. CHATTELS. 
4. Chattels. 
5. Analogous Cases. 
Part III. DEeBTs. 

6. Argument Briefly Stated. 

7. Judgment Bar. 

8. English Rule. 

9. Statutory Bar. 
10. Jurisdiction is Essential. 
11. Waiver and Election by Selecting Forum. 
12. Cases Reconciled. 
13. ‘* Rule of Decision ” in Federal Courts. 

Part IV. — OBJECTIONS CONSIDERED. 

a4. (1) Discrimination. 
15. (2) Cases Contra—“* Remedy ” View. 
16. (3) Lex Fori Governs. 

17. Conclusion. 


1. Ossect or Parer. — The object of this paper is to discuss 
the effect of the ‘‘ full faith and credit ’’ clause of the national 
constitution upon the bar of limitation of one State, when raised 
in the courts of another State. 

This clause ordains that ‘* full faith and credit shall be given 
in each State to the public acts, records and judicial proceedings 
of every other State. And the Congress may by general laws 
prescribe the manner in which such acts, records and judicial 
proceedings shall be proved, and the effect thereof.’’ } 

Congress has declared the effect of such public acts, records 
and judicial proceedings by enacting that they ‘‘ shall have such 
faith and credit given to them in every court within the United 


1 Art. IV. sec. 1, 


j ' 
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States as they have by law or usage in the courts of the State 
from which they are taken.’’? 

These provisions impose a rule of interstate comity, which is 
not merely a matter of favor or courtesy, like international 
comity, but which is obligatory upon the States; so that if the 
courts of one State refuse to give due effect to the statutes, 
records or judicial proceedings of another State, the Supreme 
Court of the United States will reverse the judgment of the State 
court.” 

2. Proposition A TO BE Provep.— When land, chattel, or 
debt has had its situs in one State for its full period of limitation 
without suit by the original owner or creditor, a subsequent action 
in another State against the adverse possessor or debtor, will be 
barred by virtue of the ‘* full faith and credit’’ clause of the 
national constitution. 

In other words, land, chattel, or debt is subject to the juris- 
diction and laws of the State in which it has its situs, and if the 
limitation laws of that State have fully operated upon the land, 
chattel, or debt before suit, the courts of other States are bound 
by the constitution to give the same force and effect to those 
laws that they have by law and usage at home, and to declare 
the action barred in their courts. 

This proposition will be considered under three heads,— lands, 
chattels, and debts. 

The question involved is one of considerable practical impor- 
tance; for if the writer’s views be sound, it follows that the 
State courts are bound to give effect to such a limitation bar of 
another State, and if they refuse to do so, the judgment will be 
reversed by the Supreme Court of the United States.® 

To illustrate: If both parties live in Massachusetts for six 
years after a simple contract debt accrues to the plaintiff, who 
afterwards sues in Connecticut, it is believed that the ‘full faith 
and credit ’’ clause requires the courts of that State to give effect 


1 Act of May 26, 1790,c. 11; Rev. U.S.1; Des Moines Nav. Co. v. Iowa 
Stat. U. S., sec. 905. Homestead Co., 123 U. S. 552. 

2 Green v. Van Buskirk, 5 Wall. 8 Green v. Van Buskirk, 5 Wall. 
307; s.c. 7 Wall. 189; Crapo v. Kelly, 307; 7 Wall. 189; Crapo v. Kelly, 16 
16 Wall. 610; Hanley v. Donohue, 116 Wall. 610. 
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to the Massachusetts limitation bar; and that if they refuse to do 


so the judgment will be reversed by the United States Supreme 
Court. 


Part I. Lanps. 


83. Lanps. — The infrequency with which the question of the 
extra-territorial effect of a limitation law relative to land has 
been raised, is explained by the rule of the common law that 
actions for the recovery of land are local, and must be brought 
where the land lies.? 

In Bicknell v. Comstock,? the question arose indirectly. The 
action was brought in a Federal court sitting in New York to re- 
cover fora breach of warranty of title to land situated in Iowa, 
and was brought by a grantee against the original grantor of the 
land. One defense was that the plaintiff had a perfect title to 
the land by virtue of the Iowa statute of limitations, and that 
therefore he could not recover even if the defendant’s title had 
been defective. It appeared that the plaintiff and those under 
whom he claimed had had adverse possession of the land for more 
. than ten years, which was the Iowa period of limitation. The 
Supreme Court held that this was a good defense, and rendered 
judgment for the defendant. 

A case may be imagined in which the statute of limitations 
of one State relative to land would be important in a suit pend- 
ing in another State. 

The case may be stated as follows: A., owning land in Wis- 
consin agrees, in 1880, to convey itto B. This contract is exe- 
cuted and delivered to B. in Illinois; but A. leaves the State 
soon afterwards, and the land is never conveyed by deed. In 
1881, this land is sold for non-payment of taxes to C. who had 
notice of the prior contract to convey to B. C. immediately 
records his tax deed of sale and holds the land for three years. 

In 1885, A. and C. go into Illinois, and B. brings a bill in 
equity against both of them to compel the specific performance 
of the contract to convey. C.’s only defense is the statute of 


1 Allin v. Conn. River Lumber Co., 2113 U.S. 149. 
150 Mass. 560. 
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limitations of Wisconsin, which provides that —*‘ Any suit or 
proceeding for the recovery of lands sold for taxes, * * * 
shall be commenced within three years from the time of record- 
ing the tax deed of sale, and not thereafter.’’ ! 

B. replies that the statute of limitations of Illinois must 
govern the case, because it is both the Jew fori and the lex loci, 
and that as the suit is not barred under that statute it is not 
barred at all. 

Will the Illinois court decree specific performance, or will it 
recognize and enforce the bar of the statute of Wisconsin? It 
seems that the ‘* full faith and credit’ clause requires the court 
to do the latter.” 

Or the same result may be attained under the fourteenth 
amendment, ordaining that no State shall deprive any person of 
property without due process of law; for the effect of the 
statute is to transfer the property to C.* 


Part II. Cuatrets. 


4. Cuatrets.— When the subject-matter of the suit is a 
chattel the principles of interstate comity have been quite 
clearly recognized by the courts, and the bar of a statute of 
limitations of a sister State has been frequently enforced in 
other States, and by the Federal courts sitting in otber States. 

The leading case upon this point is probably Shelby v. Guy,‘ 
decided in 1826. This was an action of detinue to recover cer- 
tain slaves, and was brought in the United States Circuit Court 
for the District of Tennessee. It appeared that the slaves had 
been held adversely and under a claim of title for ten years in 
Virginia before they were brought into Tennessee, and that the 
Virginia statute of limitations barred this action in five years. 


1 Rey. Stats. Wisconsin of 1849, 


ch. 15, sec. 23, p. 164; Leffingwell v. 
Warren, 2 Black, 599, 603; Rev. Stats. 
Wisconsin (1878), sec. 1188; Sprecker 
v. Wakely, 11 Wis. 432; Edgerton v. 
Bird, 6 Wis. 527. 

2 Slack v. Walcott, 3 Mason, 508, 


518; Robertson v. Pickrell, 109 U. S. 
608; Bowen v. Johnson, 5R. I. 112; 
Olney v. Angell, 5 R. I. 198. 

Bicknell v. Comstock, 1138 U. 8S. 
149; Campbell v. Holt, 115 U. S. 620, 
623-625. 

4 11 Wheaton, 361, 371. 
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The slaves, however, had not been held in Tennessee for its full 
period of limitation, and the question was directly presented 
whether the bar of the statute of limitation of Virginia should 
be recognized and enforced in the Federal courts sitting in Ten- 
nessee? The unanimous opinion of the Supreme Court was that 
the Virginia statute of limitations gave a title to the slaves 
which the Federal court, sitting in Tennessee, would recognize 
and enforce, as against the original owner of the slaves. It is 
necessarily implied in this decision, that the original owner's 
title to the slaves was extinguished by operation of the Virginia 
statute. 


The same point has been decided in the same way by the State 
courts. 

** The statute having run in the State where the property was, 
the title of the possessor is complete everywhere.’’ ? 

It is true that these decisions have not been placed upon the 
ground that they were required by the ‘ full faith and credit ’’ 
clause; but that they may be placed upon that ground seems to 
follow from the cases of @rapo v. Kelly,’ and Green v. Van 
Buskirk.‘ 

5. AnaLocous Cases.— In Crapo v. Kelly ® the Supreme Court 
held that this clause of the constitution gave extra-territorial 
effect to a transfer by operation of law under the insolvent laws 
of a State. The facts were briefly these: Crapo claimed title 
to the ship in controversy as assignee under the insolvent laws of 
Massachusetts, and Kelly as sheriff, who attached the ship in 
New York harbor on a writ against the insolvent debtor in favor 
of a New York creditor. The assignment to Crapo was made in 
February, while the ship was on the ocean, and the attachment 
was made in April following as soon as the ship reached New 
York, and before the assignee took possession of her. Crapo 
sued Kelly in a State court of New York, and the highest court 


1 Chapin v. Freeland, 142 Mass. 2 Per Collier, C. J., in Howell v. 
383, 386; Howell v. Hair, 15 Ala. 194; Hair, 15 Ala. 194, 200. 
Broh v. Jenkins, 9 Martin (La.), 526; 8 16 Wall. 610. 
Cargile v. Harrison, 9 B. Mon. (Ky.) 45 Wall. 307; 7 Wall. 139. 
518, 521; Waters v. Barton, 1 Cold. 5 Supra. 
(Tenn.) 450. 
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of that State gave judgment against him, holding that the New 
York attaching creditor had the better title to the ship.’ 

The case was then carried to the Supreme Court of the United 
States, which reversed the judgment of the New York court, on 
the ground that it had not given the same effect to the insolvency 
assignment which it possessed by law and usage at home (where 
the assignee’s title was superior to that of a subsequent attaching 
creditor), and therefore its judgment contravened the ‘* full 
faith and credit ’’ clause. 

In Green v. Van Buskirk,’ A. was indebted to both the parties, 
all of whom were citizens of New York, and the question was 
which had the better title to certain safes, which formerly be- 
longed to A. The safes were in Chicago, Illinois, and A. exe- 
cuted to Van Buskirk a chattel mortgage of the safes; but be- 
fore it was recorded in Illinois, Green attached them in Illinois, 
and after judgment against A. sold them on execution; and for 
this conversion he was sued in New York by Van Buskirk. 
By the law of Illinois the attaching creditor had the better title; 
but the highest court of New York held that as all the parties 
were citizens of New York, the case was governed by the law of 
New York, under which the mortgagee had the better title. But 
the Supreme Court of the United States reversed this judgment, 
and rendered judgment for the attaching creditor, on the sole 
ground that the New York court had not given the judicial pro- 
ceedings of Illinois the same effect which they had by law and 
usage at home, and its judgment therefore violated the * full 
faith and credit’’ clause and was erroneous. 

It will be observed that in both of the preceding cases the 
transfer of title was made not by the voluntary act of the owner, 
but by ‘* operation of law ;’’ and that the full faith and credit 
clause gave such transfer an extra-territorial effect, contrary to 
the local law of the second State. 

So, likewise, a transfer by limitation laws is solely by ‘‘ oper- 
ation of law,’’ * and the fact that the action is not barred in the 
State which the plaintiff selects for his suit, does not prevent 


1 Kelly v. Crapo, 45 N. Y. 86. 3 Dickerson v. Colgrove, 100 U. 8. 
27 Wall. 139. 578, 583. 
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this clause from giving an extra-territorial effect to the limitation 
bar of another State, in which the land, chattel, or debt has had 
its situs for the full period of limitation. 


Part III. Dests. 


6. ArcuMENT Brierty Statep. — The propositions relied up- 
on to establish this view with respect to debts are: — 

1. That when the limitation bar of one State is evidenced bya 
judgment for the defendant on his plea of limitation of that 
State, the *‘ full faith and credit’’ clause requires the courts of 
other States to give this judgment bar the same effect in their 
courts that it has by law and usage at home; that is, it will bara 
second action on the same debt in their courts, although their 
local statutes of limitations have not run against the debt. 

2. That this clause applies to the public acts or statutes of a 
State, as well as to a judgment, and requires the courts of other 
States to give effect to the limitation bar of the State, which 
has had jurisdiction of the subject-matter for its full period of 
limitation, even if the bar is not evidenced by a judgment for the 
defendant. 

7. Jupement Bar.—1. The first proposition seems to be 
clear. In Sweet v. Brackley,' a Maine payee of a promissory 
note sued a Massachusetts maker in Maine. The defense was 
that an indorsee of the same note had sued the same maker in 
Massachusetts, and that judgment had been rendered for the 
maker on his plea of the Massachusetts statute of limitations. 
This statute did not purport to extinguish the debt, but merely 
to bar a remedy in six years, and the Maine statute had not run 
in the maker’s favor, for he had not lived in Maine for its full 
period before suit. The Maine court held, nevertheless, that 
the former judgment was a bar to the action, and placed its de- 
cision on the express ground that the full faith and credit clause 
required the Maine court to give the same effect to the Massa- 
chusetts judgment that it had by law and usage at home. 
Appleton, C. J., delivered the unanimous opinion of the court, 


153 Me, 346. 
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and on pages 346-347, he says: ‘*The court in Massachusetts, 
before which the trial was had and by which the judgment was 
rendered, had jurisdiction of the subject-matter of the suit as 
well as of the parties thereto. By the constitution of the 
United States,’ ** full faith and credit shall be given in each 
State to the public acts, records and judicial proceedings of every 
other State.’’ By the act of Congress of May 26, 1790, it was de- 
clared ** that the said records and proceedings * * * shallhave 
such faith and credit given them in every court within the United 
States, as they have by law or usage in the courts of the State 
from whence said records are or shall be taken.’’ If a judgment 
is conclusive in the State in which it is pronounced, it is equally 
conclusive everywhere, in the States of the Union. No suit, 
therefore, could have been maintained by Stickney [the indorsee] 
on the notes in controversy in Massachusetts or in any of the 
States of the Union.”’ ? 

8. Excrisu Rute.-—In the absence of this clause, or its 
equivaleut, it seems that a limitation bar, even when evidenced by 
a judgment for the defendant, would be no defense to an action 
in another State. This point has been directly decided in En- 
gland in a recent case. 

In Harris v. Quine,’ the plaintiff sued in England for services 
as attorney rendered defendant in the conduct of a suit in the 
Ecclesiastical Court of the Isle of Man. The defendant pleaded 
that plaintiff had brought a former suit on the same cause of ac- 
tion in the courts of the Isle of Man, and that on his plea of the 
statute of limitations of that Island (which was three years), 
judgment had been rendered in defendant’s favor. 

On demurrer to this plea it was held by the Court of Queen’s 
Bench, composed of Cockburn, C.J., Blackburn, Lush and Hayes, 
JJ., that the plea was no bar to the action, such judgment not 
being one on the merits of the case, and the action not being 
barred under the laws of England. 


1 Art. 4, sec. 1. 8 Porter (Ala.), 84; Freeman on Judg- 
2 McElmoyle v. Cohen, 13 Peters, ments (3d. ed), sec. 575. 
312; Bissell v. Briggs, 9 Mass. 462; 3 20 Law Times Rep. (N. 8.) 947; 
Gleason v. Dodd, 4 Met. 333. Tothe s.c. L. R. 4 Q. B. 653. 
same effect, see Goodman v. Munks, 


VOL. XXIV. 61 
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9. Tue Statutory Bar. — 2. That this clause applies to the 
public statutes of a State when not evidenced by a judgment 
has been held in a case somewhat analogous to limitation laws, _ 

In Chicago}; etc., Ry. v. Wiggins Ferry Co.,' one of the ques- 
tions raised by counsel was whether the Illinois statute incorpo- 
rating the railway company was entitled to full faith and credit in 
the State court of Missouri, where the action was brought against 
that company, for breach of contract to send its passengers 
and freight across the Missouri river by the ferry company. 

The railroad company contended in the Supreme Court that 
by law and usage in Illinois the operative effect of its charter in 
that State was to make such a contract as the one in suit ultra 
vires; and that as the Missouri court had decided that the con- 
tract was valid, its judgment contravened the full faith and credit 
clause. 

Mr. Chief Justice Waite, who delivered the opinion of the court, 
says, on page 622: — 

‘* Without doubt the constitutional requirement, Art. IV., 
sec. 1, that ‘ full faith and credit shall be given in each State to 
the public acts, records, and judicial proceedings of every other 
State,’ implies that the public acts of every State shall be given 
the same effect by the courts of another State that they have by 
law and usage at home. This is clearly the logical result of the 
principles announced as early as 1813 in Mills v. Durgee,? and 
steadily adhered to ever since.”’ 

‘Upon principle it is difficult to see why a limitation bar evi- 
denced by the public statute of a State is not entitled to as much 
faith and credit as a limitation bar evidenced by a judgment 
based on those statutes. A judgment is record evidence that the 
limitation laws have operated upon the debt or other subject-mat- 
ter of suit and barred the action. But the only essential fact is 
that those laws have operated with jurisdiction, and not how that 
fact may be proved. That fact may be proved by parol evi- 
dence, by showing that the debt was subject to the jurisdiction 
of the State for its full period of limitation; namely, that both 
debtor and creditor resided in the State for that period. 


1 119 U. S. 615. 2 7 Cranch, 481. 
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10. JURISDICTION Is EssENTIAL. — In both cases, if the court 
or the legislature acts without jurisdiction, its judgment or its 
statute’is not entitled to any faith and credit in the courts of 
another State. In Sweet v. Brackley,’ the court was careful to 
say that the Massachusetts court, which rendered judgment for 
the defendant on his plea of the Massachusetts statute, had 
‘« jurisdiction of the subject-matter of the suit as well as of the 
parties thereto.’’ If, in that case, Stickney, who brought the 
Massachusetts suit, had stolen the note from Sweet, the plaintiff, 
in Maine, it seems very clear that the former judgment would 
not bar the Maine suit, for want of jurisdiction. 

So, likewise, if a State legislature assumes to act without ju- 
risdiction, its statute is entitled to no faith and credit in the courts 
of other States.? 

Thus, if a statute of State A purports to bar a debt owned by 
a non-resident creditor in six years, wherever the action may 
be brought, this act is not entitled to any force or effect in other 
States, even if the debtor be a resident of State A; for the leg- 
islature of that State has no jurisdiction over a debt owned by 
a non-resident creditor.2 But if both parties be residents of 
State A for its full period of limitation, the State has operated 
upon the debt with jurisdiction over it, and therefore its limita- 
tion bar is entitled to extra-territorial effect. 

These principles seem to reconcile the cases of Christmas v. 
Russell,‘ and Brown v. Parker.® 

11. Waiver anp Exection By SeLectine Forum. — When 
the action is barred under the laws of the State of process, it is 
not necessary to go farther and to ascertain if it be also barred 
under the laws of any other State. It is only when the action 
is not barred under the statute of the forum that it becomes im- 
portant to extend the investigation to the laws of a sister State, 
in which the subject-matter of the suit has previously had its 
legal situs for the full period of limitation. The principles of 


1 53 Me, 346. 3 State Tax on Foreign-held Bonds, 
2 Bissell v. Briggs, 9 Mass. 462, 15 Wall. 300, 320-326. 
467-8. 4 5 Wall. 290. 


5 28 Wis. 21. 
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interstate comity only come into play in this latter case, and 
are wholly unnecessary in the former. 

In many cases the defendant has relied upon the statute of 
limitations of the forum, and the plaintiff has tried to avoid its 
bar by showing that the contract was made in another State or 
country, or that he was a citizen of another State or country, un- 
der whose laws the action was not barred. But the courts have 
always held that the plaintiff would not be allowed to recover 
under such facts.? 

The reasons assigned for such decisions have been various 
and inconsistent. The true reason is believed to be that stated 
by Lord Tenterden, C. J., in the leading case of British Linen 
Co. v. Drummond,’ namely, that of.waiver and election by a 
voluntary selection of the forum. 

In that case the debt arose by contract made in Scotland, 
where both parties resided at the time, and where the period of 
limitation was forty years. The action was brought in England, 
more than six years after the defendant removed to England, 
and after the debt accrued. The defense was the six years’ 
limitation of England, and the plaintiff tried to avoid the English 
bar by showing that the action was not barred in Scotland. But 
the court held that the suit was barred, and assigned the follow- 
ing reason: — 

** According to the authority of Huber and Voet, the party 
suing and seeking to avail himself of the law of « particular 
country, must take that law as he finds it. Now by the law of 
this country, such an action as the present cannot be maintained 
after the expiration of six years from the making of the con- 
tract.’’% 

Nash v. Tupper, ‘ decided in 1803, and one of the earliest de- 
cisions on this point in the United States, is a leading case, and 
is generally believed to decide that the true ground of such 
judgments is that the lex fori governs ; but a careful reading of 


1 McElmoyle v. Cohen, 13 Peters, couchev. Savetier, 3 Johns. Ch. 190, 
312; Bacon v. Howard, 20 Howard, 22; 219. 
Bank of Alabama v. Dalton, 9 Howard, 210 B. & C. 903, 912*. 
522; Amy v. Dubuque, 98 U. S. 470; 3 Page 912. 
Don v. Lippman, 5 Cl. & Fin. 1; De- * 1 Caines (N. Y.), 403. 
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the opinion does not sustain that view. The notes in suit were 
made in Connecticut, where both parties lived at that time, and 
where the period of limitation was seventeen years, which had 
not expired at the time of suing. But the suit was brought in 
New York whose period was six years, and where the defendant 
had lived for more than six years before suit. Held, that the 
action was barred in New York, although not in Connecticut, 
chiefly on the ground of election by selecting the forum. This 
appears from the opinion of the court delivered by Chief Justice 
Lewis, on page 413: ‘+ The plaintiff having elected to prosecute 
his suit in this State, he must pursue his remedy agreeably to 
our laws.”’ 

This ground of waiver or election is also assigned as the true 
ground in Fletcher v. Spaulding." 

It is not only the right but also the duty of every State to pro- 
tect its own citizens against the enforcement of stale demands 
in its courts,? whether the demands arose within its limits or 
not ;* and when a creditor, living in another State or country, 
comes voluntarily into the debtor’s State to sue, it isonly proper 
that he should be held to have thereby impliedly subjected him- 
self and his debt to the jurisdiction of the debtor’s State, and to 
have waived the right to insist that the statute of limitations of 
his own State should apply to the case, and should be bound by 
the statute of the forum which he has voluntarily selected. 

But if the plaintiff cannot recover in his own State he ought 
not to be allowed to recover in any other State, and this test has 
been adopted as the true one by express statute in many of the 
States. In Massachusetts the statute provides that ** no action 
shall be brought by any person whose cause of action has been 
barred by the laws of any State, territory or country, while he 
has resided therein.”’ ¢ 

This principle of waiver has been applied to analogous cases. 
Thus, in Clay v. Smith® the Supreme Court held that a non-resi- 


19 Minn. 64, 66. * Pub. Sts., c. 197, sec. 11; first en- 
® Pearsall v. Dwight, 2 Mass. 84, acted in 1880, chapter 98. 
90. 5 8 Peters, 411. 


3 Alabama Bank v. Dalton, 9 How. 
522. 
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dent creditor, who voluntarily makes himself a party to insoly- 
ency proceedings thereby waives his extra-territorial immunity 
and is bound by the insolvent laws of the debtor’s State, and 
cannot afterwards maintain an action on his demand, although 
he could have done so if he had not subjected himself and his 
debt to the jurisdiction of such laws.! 

12. Cases ReconciLep. — The principles contained in sections 
10 and 11 above seem to reconcile most of the apparently con- 
flicting decisions. For in all the cases in the Supreme Court of 
the United States, and in most of those in the State courts, in 
which it was held that a State limitation law was not entitled to 
extra-territorial effect, the creditor was a non-resident of that 
State and had not subjected his debt to its jurisdiction by bring- 
ing suit therein, and therefore that’ State had not jurisdiction 
dver his debt, and its limitation bar was not entitled to full faith 
and credit in another State. 

13. ** Rute or Dectsion’’ FepErat Courts. — When the 
suit is brought in a Federal court it may be objected to these 
views that the local statute of limitations is binding on the 
Federal court, under the thirty-fourth section of the Judiciary 
Act of 1789,? which provides that ‘* except where the constitu- 
tion, treaties or statutes of the United States shall otherwise 
require or provide, the laws of the several States shall be re- 
garded as rules of decision in trials at common law in the courts 
of the United States, in cases where they apply.”’ 

In Leffingwell v. Warren,’ the Supreme Court held that the 
local statute of limitations relating to land situated in the 
State, formed a ‘*‘ rule of decision’’ which was binding on the 
Federal court. But there the subject-matter of the suit (land) 
had been within the jurisdiction of the State and subject to 
her laws for the full period of limitation. Consequently this 
decision does not militate against the validity of proposition A. 


1 Baldwin v. Hale, 1 Wall. 223; Gil- 3 2 Black, 599, 603. . 
man v. Lockwood, 4 Wall. 409; Jour- 4 See Van Reinsdyk v. Kane, 1 Gall. 
ney v. Gardner, 11 Cush. (Mass.) 355, 371, 381. But even in cases involving 
357; Blackman v. Green, 24 Vt. 17,21; the title to land the Federal Courts 
Gardner v. Lee’s Bank, 11 Barb. (N. will not always follow the local law. 
¥.) 558, Mohr v. Mannierre, 101 U. S. 417. 
2 Rev. Stat., sec. 721. 


} 
. 


EXTRA-TERRITORIAL EFFECT OF LIMITATION BAR. 945 


When the land is not within the jurisdiction of the State of 
process, the statute of limitations does not apply and does not 
form a rule of decision which the Federal courts are bound to 
follow. Bicknell v. Comstock! seems conclusive upon this 
point. The action was instituted in the Circuit Court of the 
United States for the Eastern District of New York, and was 
brought to recover the consideration paid for land situated in 
Iowa, alleging a breach of the covenants of warranty by a fail- 
ure of title in the defendant when he conveyed to the plaintiff’s 
grantor. The defendant and those claiming under his deed, in- 
cluding of course the plaintiff, had been in possession of the land, 
adverse to all the world, for fifteen years before suit. Under 
the statute of limitations of Iowa ten years of such possession is 
a perfect bar to any action to recover the land, while under the 
statute of New York twenty years are required. 

The Cireuit Court gave judgment for the plaintiff, probably 
on the ground that the local statute of New York formed a rule 
of decision which was binding on the Federal courts. But the 
Supreme Court reversed that judgment, and held that the statute 
of Iowa gave a perfect title to the land, which the Federal 
courts sitting in other States would recognize and enforce, ir- 
respective of the local statute. 

As this action was commenced in a Federal court, the juris- 
diction of the Supreme Court did not depend upon a Federal 
question being involved. It seems clear, however, that if the 
action had been commenced in a State court of New York, and 
its highest court had decided that the statute of limitations of 
Iowa did not constitute a defense, the Supreme Court of the 
United States would have reversed the judgment, on the ground 
that the State court had failed to give ** full faith and credit’’ 
to the public acts or statutes of Iowa.? 

When the subject-matter of the suit is a chattel, which has no 
fixed legal si¢ws and may be subject to the jurisdiction of differ- 
ent States at different times, the Supreme Court has held that 
the Federal courts will recognize and enforce the bar of the 


11180. 8S. 149. Wall. 610; Renaud v. Abbott, 116 U. 
2? Green v. Van Buskirk, 5 Wall. S. 277; Chicagoetc. R. R. v. Wiggins 
807; 7 Wall. 139; Crapo v. Kelly,16 Ferry Co., 119 U. S. 615, 622. 
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statute of limitations of a sister State, and are not conclusively 
bound by the statute of the State in which they sit.’ 

No case directly involving a debt which had had its legal situs 
in one State for its full period of limitation before suit was 
brought in the Federal court sitting in another State, seems to 
havecome before the Supreme Court. There are, however, some 
dicta of members of that court which tend to support these 
views.” 

The Federal rule that when the statute of another State has 
extinguished the right, and not merely barred the remedy of the 
creditor, the Federal courts will enforce the bar, although by the 
local statute the action is not barred,’ is also inconsistent with the 
view that the local statute.always forms a rule of decision, which 
is binding on the Federal courts. | 

If the bar of another State be entitled to extra-territorial ef- 
fect under the ** full faith and credit ’’ clause (as maintained here- 
in), the Federal courts will give effect to such bar and disregard 
the local statute under which the action would not be barred; for 
then the constitution would ‘* otherwise require or provide,’’ and 
the case would fall within the express exception of the 34th 
section, and the local statute would not form a ‘* rule of de- 
cision.”’ 


Part IV. Ossections CoNnsIDERED. 


14, (1.) Discrmmtnation.— There remain some objections to 
these views which have not been previously considered. The 
most serious objection to the soundness of proposition A seems 
to be that based on Art. IV, section 2 of the constitution, which 
declares that ‘* the citizens of each State shall be entitled to all 
the privileges and immunities of citizens in the several States.” 
Some courts have held that it would be an unjust and uncon- 
stitutional discrimination against creditors of other States and 


1 Shelby v. Guy, 11 Wheat. 361, 8 Pritchard v. Norton, 106 U. S. 
371-372. 124, 131; Townsend v. Jenison, 9 How- 
2 See Chemung Bk. v. Lowery, 93 ard, 407, 419. 


U.S. 72, 77; Bacon v. Rives, 106 U. 4 See Christmas v. Russell, 5 Wall. 
8. 99, 105. 290. 
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therefore repugnant to the above clause, to decide that a non- 
resident ereditor’s action would be barred when a resident cred- 
itor’s action would not be barred. For it is argued that if 
resident creditors of the State of process may sue their non-resi- 
dent debtors at any time within six years after the latter come 
into the State, why should not non-resident creditors have the 
same privilege? ? 

But the weight of authority and reason is opposed to this rul- 
ing, and the late case of Chemung Canal Bank v. Lowery,? is di- 
rectly in opposition, and sustains the views of this paper. 
In that case it was held that ‘‘a provision to the effect, that, 
when the defendant is out of the State, the statute of limitations 
shall not run against the plaintiff if the latter resides in the State, 
but shall if he resides out of the State, is not repugnant to the sec- 
ond section of the fourth article of the constitution of the United 
States, which declares that ‘* the citizens of each State shall be 
entitled to all the privileges and immunities of citizens in the 
several States.’’ 

As stated by the court, ‘‘ there is, in fact, a valid reason for 
the discrimination,’’* which is given in the language of the court 
in section 16 of this article. 

15. (2.) Cases Contra—‘* Remepy’’ View.— Secondly, it 
may be urged with much force and show of authority that there are 
many cases contrary to these views, und holding that even if both 
parties had lived in the same sister State for its full period of limit- 
ation this would constitute no bar in another State, unless the 
statute of the first State purported to extinguish the right or debt.5 

But in none of these cases was the constitutional point raised 
or considered by the court, and the rule announced has been 
changed by express statute in most of the States, including those 
in which these decisions were made.® 


1 Paine v. Drew, 44 N. H. 306, 318- 5 Bulger v. Roche, 11 Pick. 36; 
319; Hatch » Spofford, 24 Conn. 432, Putnam v. Dike, 13 Gray, 535; Power 


444-445. v. Hathaway, 43 Barb. (N. Y.) 214. 
293 U.S. 72. Perkins v. Guy, 55 Miss. 153. 
3p. 77. ® 1. Alabama— Code of 1886, sec. 


* To the same effect are Hymanv. 2625. 2. Arizona— Revised Statutes 
Bayne, 83 Ill. 256, and Beardsley v. of 1887, sec. 2331. 3. California — 3 
Southmayd, 3 Green (N. J. L.), 171. Deering’s Codes and Statutes, sec. 
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These cases were decided on the express ground that ‘‘ the stat- 
ate of limitations affects the remedy only, and is therefore local 
in its operation ;’’ ? even when the thing in controversy had had 
its legal situs in a State and been subject to its jurisdiction for its 
full period of limitation, so that the statute had fully operated 
upon the thing before suit. 

But the later cases are inconsistent with the view that in such 
case the statute affects the remedy only, and they hold virtually 
if not expressly that it extinguishes the right or title of the 
original owner of the land, chattel or debt. And this extinguish- 
ment is accomplished by a statute which in terms merely limits 
the time for bringing an action, and does not purport to ex- 
tinguish the right or title.’ 

The two cases of Chapin v. Freeland and Kenyon v. Wrisley 
deserve particular attention, as indicting a virtual repudiation of 
the rule first announced by the Massachusetts courts. 

Chapin v. Freeland was replevin for two store counters. The 
defendant was the original owner of the counters, and had re- 
taken possession of them peaceably from the plaintiff, after the 


361. 4. Florida— Digest Laws, 1822- utes (1880), sec. 4990. 20. Oregon— 
1881, c. 144,sec. 18. 5. Idaho — Re- 1 Hill’s Ann. Laws, title II, sec. 26, 
vised Statutes (1887), sec. 4079. 6. p.147. 21. Tennessee— Code (1884), 
Illinois— Revised Statutes (1877), c. sec.3480. 22, Texas— Revised Stat- 
83, sec. 20. 7. Indiana— Revised utes (1879), art. 3223. 23. Utah — 
Statutes (1881), sec. 297. 8. Iowa— Compiled Laws (1876), pp. 534-5 sec. 
2 Revised Code (Miller, 1880), sec. 1731. 24. Virginia— Code (1887), 
2534. 9. Kansas— Compiled Laws sec. 2933, 25. Wisconsin — Revised 
(1885), c. 80, sec. 22. 10. Kentucky— Statutes (1878), sec. 4231. 26. 
General Statutes (1881),c. 71, sec. 19. Washington—Code (1881), sec. 46. 
11. Louisiana — Voorhies’ Revised 27. West Virginia — Code (1887), c. 
Laws (1884), sec. 2808. 12. Massa- 104, sec. 18. 

chusetts — Pub. Sts., c. 197, sec. 11. _ 1 13 Gray, 535. 

13. Minnesota — Statutes of Minn. 2 Chapin v. Freeland, 142 Mass. 


(1878), c. 66, sec. 16, 14. Missis- 
sippi — Revised Code (1880), sec. 
2684. 15. Montana—Compiled Laws 
(1887), sec. 55, p. 70. 16. Nebraska— 
Compiled Statutes (1885), part II, 
sec. 21, p. 631. 17. Nevada — Gen- 
eral Statutes (1885), sec. 3530. 18. 
New York — Code of Civil Procedure, 
sec. 390. 19. Ohio — 2 Revised Stat- 


383; Kenyon v. Wrisley, 147 Mass. 
476; Butler v. Johnson, 111 N. Y. 
204, 218; Knox v. Cleveland, 13 Wis. 
245, 248-249; Sprecker v. Wakeley, 11 
Wis. 482; Brown v. Parker, 28 Wis. 
21; Leffingwell v. Warren, 2 Black 
(U. 8.), 599; Bicknell v. Comstock, 
113 U. 8S. 149, 152; Moore v. Luce, 
29 Pa. St. 260, 262. 
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latter or his vendor had had open,- peaceful and adverse posses- 
sion for six years in Massachusetts. The Massachusetts statute 
declares that action of replevin ‘‘ shall be commenced within 
six years next after the cause of action accrues, and not after- 
wards.’’! 

Held, that the plaintiff could recover, on the ground apparently 
that the original title of the defendant had been extinguished and 
transferred to the plaintiff by virtue of the statute. 

Mr. Justice Field delivers a strong dissenting opinion, main- 
taining that the effect of the statute @.; merely to bar the 
remedy and not to extinguish the right or title. 

If Bulger v. Roche and Putnam v. Dike? be sound law it 
seems impossible to answer his argument. 

Kenyon v. Wrisley* goes still farther in the same direction, 
and decides in effect that a debt is extinguished under similar 
circumstances. 

Again, the objection that limitation laws are not entitled to 
extra-territorial effect because they affect the remedy merely, 
applies with equal force after a judgment for the defendant on 
his plea of limitation as before such judgment. The question 
is not changed from one affecting the remedy to one affecting 
the right, by the fact that a court has rendered judgment sus- 
taining the plea. After such judgment in the Isle of Man, the 
plaintiff can recover in England.‘ 

But in this country, after such judgment in one State, the 
plaintiff cannot recover in another State, because the full faith 
and credit clause forbids it.® 

16. (3.) Lex Fort Governs. —Thirdly, it may he objected 
that this doctrine engrafts an important qualification upon the 
rule that the defense of the statute of limitations is governed by 
the law of the forum. Admitted. But is it not a qualification 
which is rendered necessary by the sound public policy upon 
which this defense is based, namely, that of repose and peace? ® 


1 Pub. Sts., c 197, sec. 1. 5 Sweet v. Brackley, 53 Me. 346. 
2 Supra. 6 Leffingwell v. Warren, 2 Black, 
® Supra. 599, 606; United States v. Wilder, 13 


4 Harris v. Quine, 20 Law Times Wall. 254, 256; Edwards v. Kearzey, 
Rep. (N. 8.) 947; s.c., L.R.4Q. B.653. 96 U. S.595, 603. 
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Does not the contrary rule amount to a virtual repeal of all 
statutes of limitations, aud to a nullification of the policy of 
repose? In this age of steam and electricity, of travel and quick 
communication, it requires very little diligence on the part of a 
creditor to catch his home debtor in a sister State and spring a 
suit upon him, long after the action is barred in the State where 
both parties live or have lived. To allow such an action to be 
maintained is to allow the laws of the State of process to be used 
**as a trap to catch the unwary defendant, after the laws which 
have always governed@he case have barred a recovery.’’} 

No better illustration of the necessity of this qualification can 
be required than that furnished by the cases of Putnam v. Dike,? 
and Harris v. Quine.’ 

In Putnam v. Dike, both parties had lived in Vermont for 
forty years without suit before this action was brought in Massa- 
chusetts. Yet, although Chief Justice Shaw admitted that it 
was ‘¢ an extraordinary case,’’ the creditor was allowed to recover 
both principal and interest for forty years! 

It would have presented a very nice question of constitutional 
law if the creditor had returned to Vermont and sued upon his 
Massachusetts judgment. Would not the Vermont court have 
been justified in saying to the Massachusetts court, ** You have 
given no effect to our laws evidenced by our public statutes; and 
therefore we shall refuse to give effect to your laws evidenced by 
your judgment, and shall not allow the plaintiff to recover, not- 
withstanding the constitution requires ‘full faith and credit’ 
to be given to judgments and laws of sister States?’’ It seems 
difficult to answer this argument. A contrary decision would be 
a virtual repeal of the Vermont statute of limitations.‘ 

Although the case of Townsend v. Jemison, was decided on 
the ground that the dex fori controls, yet the judgment is sustain- 
able upon the principles stated herein. The creditor, Jemison, 


1Per Mr. Justice Bradley in 4 See Brown v. Parker, 28 Wis. 21; 
Chemung Canal Bank v. Lowery, 93 ‘Foreign Judgments,” &c., 48 Law 
U.S, 72, 77. Times, 85. 

2 13 Gray, 535. 5 9 Howard, 407. 

3 20 Law Times Rep. (N. 8.) 947; 

s.c. L. R. 4 Q. B. 653. 
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was a citizen of Alabama, and, so far as appears, never resided 
in Mississippi. The debtor, Townsend, was a citizen of Missis- 
sippi, and pleaded the statute of limitations of that State ina 
Federal court sitting in Alabama. The Supreme Court held that 
the statute of limitations of Mississippi was no defense in Ala- 
bama. Under the circumstances, a contrary judgment would 
have been unjust and inconsistent with sound legal principles. 
The creditor had never resided in Mississippi, and therefore the 
debt had not been subject to her jurisdiction. It would be car- 
rying the principles of interstate comity beyond reasonable 
bounds for a court sitting in Alabama to ignore her own positive 
law, declaring that the time of a debtor’s absence from the 
State should not be counted in his favor, and to hold that a cit- 
izen of Alabama had lost his right of action against a debtor, 
who had never until very recently been liable to suit in the courts 
of Alabama. 

‘‘A personal obligation is due at the domicile of the obligee. 
It is the duty of the debtor to seek the creditor, and pay him 
his debt, at the residence of the latter. Not doing this he is 
guilty of laches against the law of the creditor’s domicile, as well 
of his own. But he evades this law by absenting himself from 
the jurisdiction. As long as he does this, the statute of limita- 
tions of that jurisdiction ought not to run to the creditor’s prej- 
udice.’’ 

It is submitted that the above is the true ground of such de- 
cisions, instead ofthat usually assigned, namely, that the lex fort 
governs. 

As the law of the creditor’s domicile has not barred the action, 
and as the action is not brought in the debtor’s State, the creditor 
has not subjected his debt to the jurisdiction of the debtor’s 
State, or waived his extra-territorial immunity from the opera- 
tion of the statute of the debtor’s State, and is therefore entitled 
to recover.” 

If the statute of the creditor’s State does not deduct the time 
of the debtor’s absence from the creditor’s State, but allows the 


1 Per Mr. Justice Bradley in Che- 2 Compare Clay v. Smith, 3 Peters, 
mung Canal Bank v. Lowery, 93 U.S. 411, and Baldwin v. Hale, 1 Wall. 223. 
72, 77. 
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statute to run in the debtor’s favor during his absence, and the 
creditor has lived in his State for its full period, it follows trom 
these views that, as the creditor cannot recover in his own State, 
he cannot recover in any other State.! 

But nearly every statute of limitations expressly provides that 
the time of the defendant’s absence from the State shall not be 
counted in his favor. The practical and just result of this pro- 
vision is that a plaintiff's action will not be barred in one State, 
unless oth himself and the defendant have lived in another State 
for its full period of limitation, or unless it be barred under tie 
statute of the State which the plaintiff selects for his suit.? 

17. Conc.Lusion. — It is not the purpose of this paper to de- 
fine with accuracy all the limitations of the doctrine of interstate 
comity required by the constitution. But if these views be 
sound, it seems clear that the extra-territorial force and effect 
of State laws should not be confined to insolvent laws, to limita- 
tion laws, to charters of corporations, and to attachment laws. 

The following propositions seem to be of general application :— 

1. A judgment rendered by a court which has no jurisdiction 
is not entitled to *‘ full faith and credit’’ in the courts of any 
other sovereignty .* 

2. Conversely a judgment rendered by a court which has full 
jurisdiction is entitled to **full faith and credit’’ in the courts 
of other States and in the Federal courts.‘ 

3. Upon the same principles, a statute passed by a State leg- 
islature, which has no jurisdiction of the subject-matter, is not en- 
titled to ‘* full faith and credit ’’ in the courts of any other State, 
or in the Federal courts.® 


1 Baker v. Stonebraker, 36 Mo. 338; 
Maryland v. Todd, 1 Biss. 69. 

2 Bank of Alabama v. Dalton, 9 
Howard, 522; British Linen Co. v, 
Drummond, 10 B. & C. 903, 912; 
Nash v. Tupper, 1 Caines (N. Y.), 
403, 413; Fletcher v. Spaulding, 9 Minn. 
64, 66. 

2 Thompson v. Whitman, 18 Wall. 
457; Pennoyer v. Neff, 95 U. 8. 714; 
St. Clair v. Cox, 106 U.S. 350; Hart v. 
Sansom, 110 U. S. 151, 155-156; Em- 


pire v. Darlington, 101 U. S. 87, 92; 
Dow v. Johnson, 100 U. S. 158; Public 
Works v. Columbia College, 17 Wall. 
521; D’Arcy v. Ketchum, 11 How. 165, 
176; Folger v. Columbia Ins. Co., 99 
Mass. 267, 

4 Robinson v. Fair, 128 U. S. 53, 
87; Crapo v. Kelly, 16 Wall. 610; 
Green v. Van Buskirk, 7 Wall. 139; 
Bissell v. Briggs, 9 Mass. 462. 

5 Bissell v. Briggs, 9 Mass. 462, 
467-468. 
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4, Conversely, a statute passed by a State legislature which has 
jurisdiction over the subject-matter is entitled to ‘* full faith and 
credit ’’ in the courts of every other State and in the Federal 
courts.? 

5. A statute of limitations of any State which has had full 
jurisdiction over land or chattels within its limits for its full 
period of limitation is entitled to ** full faith and credit ’’ in the 
courts of every other State and in the Federal courts, and will 
bar a subsequent action therein.” 

6. As the legal situs of a debt is the residence of the creditor, 
his State has jurisdiction over the debt, and can tax it, or dis- 
charge it, or extinguish it, or bar an action upon it, by any con- 
stitutional laws.* 

7. When such laws of one State have fully operated upon the 
debt, the ‘* full faith and credit ’’ clause of the Federal consti- 
tution and the act of Congress of 1790 require the courts of 
other States and the Federal courts to recognize and enforce 
such laws in any subsequent action between the parties. 


ConraD RENO. 
Boston. 


1 Chicago & Alton R. R. v. Wiggins’ 599; Bickwell ». Comstock, 113 U. 8S. 
Ferry Co., 119 U.S. 615, 622; Wal- 149. 
worth v. Harris, 129 U. 8. 355, 363. 8 Kirtland v. Hotchkiss, 100 U. S. 
2 Shelby v. Guy, 11 Wheat. 361, 491; Ogden v. Saunders, 12 Wheaton, 
371; Lefflogwell v. Warren, 2 Black, 213. 
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PENAL SERVITUDE. 


To provide appropriate and judicious methods and measures 
of punishment for criminal offenses is a critical and delicate as 
well as onerous duty of statesmen and law-givers. In every age 
and in every land, in every stage of civilization, men have 
availed themselves of punishment as the most suitable means of 
doing justice, securing rights and protecting person and prop- 
erty. It is superfluous to say that their efforts have not been 
uniformly successful; crimes still abound, criminals often escape 
scot-free, and other criminals often suffer punishment in excess 
alike of their deserts, of the sentence of the law, and the 
authority under which the punishment is inflicted. In other 
words, it often happens that those who are charged with the in- 
fliction of punishment abuse their trust by gross cruelty, and it 
is to protest against practices of this character that this article 
is written. 

The object of punishment by human law is, as every one 
knows, chiefly to prevent the repetition of the crime; the refor- 
mation of the offender is not within the scope of practical crim- 
inal law except in the cases of young offenders. It is conceded, 
therefore, that punishment should be sufficiently severe to deter 
the criminal (unless absolutely incorrigible) from again placing 
himself within the grasp of the law, and at the same time oper- 
ale as a warning to all others who might fall into like tempta- 
tion. All severity which is beyond or above this standard is 
simply cruelty, equally indefensible whether found in the stat- 
ute prescribing the punishment or exercised by the officers who 
inflict it. 

In some of our States, the labor of convicts in the peniten- 
tiaries is leased for each year to companies or contractors, who 
pay large sums to the States for that labor, and therefore the 
States profit by the crimes which these convicts have committed, 
and the contractors having paid this profit to the State must needs 
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re-imburse themselves for this outlay, as well as secure their own 
profit by exacting from the convicts as much labor as they can 
perform. It needs no demonstration to show that this state of 
facts presents to the contractors a temptation to so abuse their 
trust, that these convicts may suffer to such an extent us to de- 
stroy their health and imperil their lives. Such sufferings are 
not only against the dictates of humanity, but also a violation of 
the sentence of the court and the judgment of the law. 

This mode of disposing of convicts, thus making merchandise 
of felony, has become quite usual among our States, and, while we 
make no charges against individual contractors or others inter- 
ested in such matters, we protest against the principle and prac- 
tice by the States as unjust, inhuman and unworthy of the civil- 
ization of the age. In fact, this system of disposing of convict 
labor is eminently retrogressive. For many years back the ten- 
dency has been to mitigate the severity of the punishments in- 
flicted by the criminal law. At the beginning of this century, 
and for years afterwards, the death penalty was inflicted in En- 
gland for hundreds of offenses now punished in a milder man- 
ner. The barbarous branding-iron, whipping-post, and pillory 
are almost universally disused, the State prison or penitentiary 
has superseded for felonies all other modes of punishment 
except the gallows, and this latter ultimo ratio is so seldom re- 
sorted to that it may almost be considered obsolete. And yet, 
although the older methods of punishment have been abandoned, 
and the severity of the penalties so greatly mitigated, it is a 
matter of congratulation ‘that crime has steadily and decidedly 
diminished, not only in frequency but in atrocity also. Fewer 
sheep are stolen now than were a hundred years ago when the 
penalty of such theft was the gallows-tree. And such is the case 
as to all other crimes, greater and less. 

The reform of the criminal law mitigating the severity of 
punishment, which was inaugurated in England by Sir Samuel 
Romilly in 1807, has produced the most gratifying results ; it has 
by this experiment been fully demonstrated that extreme severity 
of punishment is by no means an essential element of a good 
criminal code; on the contrary, that a judicious and carefully 
graduated scale of moderate punishments, rigidly enforced, with 
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all possible certainty, will more surely diminish crime than will 
the most ensanguined of Draconian codes. Much has been done 
by this milder policy to increase the safeguards of life and prop- 
erty ; the reform, however, is not yet complete ; there are still 
erying evils in the administration of criminal law which in 
justice and humanity should be at once remedied; among these, 
the most prominent is the practice to which we have adverted 
in the beginning of this article, by which the labor of convicts 
is put up by the States to the highest bidder. 

The convict is a person who suffers punishment prescribed by 
law to deter him and others from repeating the crime of which 
he has been guilty, or otherwise violating law. This punishment 
should be carefully measured and defined, and every reasonable 
precaution should be taken that the ministers of the law shall 
not from malice, or greed, inflict more, or from favoritism in- 
flict less, than the prescribed penalty. Whatever exceeds that 
penalty, by whomsoever it may be authorized, is atrocious 
cruelty ; atrocious, because inflicted upon those who are helpless 
and have no means of redress. 

The practice which has become so prevalent of striving to 
make the administration of justice self-supporting, by means of 
hiring out convicts to work for private persons or companies, is 
based upon an entire misconception of the duty and the dignity 
of human government. It is the function of every government 
to secure the rights, persons, and property of all its citizens 
against all wrong-doers, and to effect this, the punishment of 
offenders against the laws is a most efficient instrument. The 
administration of criminal law is in one sense the most important 
function of civil government, and is entitled to the most liberal 
pecuniary provision for its support. Nowhere is the spirit of 
economy more likely to do mischief than here; cheap judges, 
cheap attorneys, cheap officers, tend to render insecure the lives 
and property of the innocent, and to facilitate the escape of the 
guilty. On the other hand, if good salaries are paid to judicial 
and full compensation to ministerial officers, justice will more 
probably be done to the community and to the accused. It is to 
this false spirit of economy that the practice of hiring out con- 
victs has obtained such general acceptance, and from it has arisen 
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the abuses incident to that system. It is plainly the duty of the 
State to administer criminal law, to do justice and to punish 
crime in the most effectual manner, irrespective of cost. The 
admission into the matter of the private and personal interests 
of contractors and speculators, is not only a very grave mistake, 
but it may be a source of gross injustice and cruelty; and, also, 
there may be before the contractor who has purchased the labor 
of convicts, a strong pecuniary temptation to abuse his power, 
by exacting from them an amount of labor greatly in excess of 
that which the law permits. And if the convicts are in the 
hands of his employes, they are necessarily withdrawn from the 
custody of the regular sworn officers of the law, and liable to 
abuses against which no adequate safeguard is or can be pro- 
vided. If there be a provision in the law that official inspectors 
shall examine into and report the condition of convicts so hired, 
the old question at once arises, guis custodiet custodes? Who 
shall watch the watcher? It is not good policy to subject to un- 
necessary temptation officers of the law, and it is a matter of 
very grave question whether the saving in money effected by this 
hiring system, at all compensates the country for the demoraliza- 
tion of its officers and the possible illegal and unmerited suffer- 
ings of convicts, from whom the protection of the laws has been 
withdrawn. 

The error in all this line of legislation is the admission into 
the subject of punishment for crime of the interests of con- 
tractors and other private citizens. In the beginning of the 
State prisons and penitentiary system, this was not the case; the 
convicts were, and in some of the States are still employed in 
manufacturing on account of the State itself, and under the con- 
trol of its officers. To this practice the grave objection was ve- 
hemently urged that the labor of convicts was thus brought into 
competition with that of honest men, who were without the peni- 
tentiary and who were greatly injured by such competition. 
Yielding to this view, many of the States adopted the system of 
hiring out convict labor, a system fraught with injustice and in- 
humanity based upon mistaken views of true economy and un- 
worthy of the dignity of any government. 

It is not pretended that convicts as a class are meritorious per- 
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sons or that they deserve anything in the shape of favor, but they 
are entitled, like all creaturesof God’s universe, to justice. When 
the law through its appropriate tribunals has fixed the mode and 
measure of their punishment, they should be as exempt from any 
additional suffering inflicted by the officers of the law or con- 
tractors as if they were as innocent as children ; and every crimi- 
nal code is gravely defective that fails to provide against such 
unlawful infliction of unauthorized punishment, even on convicts. 

Within a comparatively recent period the attention of philan- 
thropists has been directed to the condition and sufferings of 
prisoners and captives. In 1758 began the career of John 
Howard, who devoted himself to the amelioration of the condition 
of prisoners confined in English and continental jails and work- 
houses, and of the inmates of hospitals and lazarettos, until death 
put a period to his laborsin 1789. Of the character of his serv- 
ices to the cause of humanity it is needless to speak here; it is 
too well known to require comment. Of him one of the most 
eloquent of English orators (Burke) said: ** He has visited all 
Europe, not to survey the sumptuousness of palaces or the 
stateliness of temples; not to make accurate measurements of 
the remains of ancient grandeur, nor to forma scale of the 
curiosity of modern art; not to collate medals or collect manu- 
scripts; — but to dive into the depths of dungeons; to plunge 
into the infections of hospitals; to survey the mansions of sor- 
row and pain; to take the gauge and dimensions of misery, de- 
pression, and contempt; to remember the forgotten, to attend 
to the neglected, to visit the forsaken, and to compare and col- 
late the distresses of all men in all countries.”’ 

In 1813 Mrs. Elizabeth Fry, an English lady, found her com- 
passion vehemently excited by the deplorable condition of the 
female prisoners of Newgate. Thenceforward until her death in 
1845 she devoted all her energies to prison reform, visiting jails, 
houses of cor rection, lunatic asylums, hospitals, etc., not only of 
the United Kingdom but of France and northern and central 
Europe. 

Under such influences as these, ar in accordance with the 
spirit of legal reform initiated by Sir Samuel Romilly and his 
collaborateurs, the condition of prisoners, tried and untried, con- 
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tinued to improve, not only in England but in America also, until 
the idea took possession of the legislative mind that the State 
should make profit out of the offenses of its criminal classes, 
and from this beginning has been evolved a system of punish- 
ment which it will be found excludes not only the quality of 
mercy, but in a great measure that of justice also. There are as 
yet no statistics on the subject, nor have any exhaustive investi- 
gations taken place, but it is very clear, that as the evil tree will 
assuredly bring fotth evil fruit, the early future will de- 
velop such proof of barbarities inflicted on helpless convicts, as 
will shock the public conscience. This consequence will as cer- 
tainly follow the practice of hiring out convicts as any conse- 
quence ever follows its cause. 

Whenever the State confers upon individual citizens the power 
to inflict punishment upon convicts without or beyond the sen- 
tence of the law, or indeed at all, that power will probably be 
abused whenever the infliction of the punishment promotes the 
interest of the party to whom such power has been intrusted. 
It will no doubt be readily conceded that it is to the interest of 
contractors to exact from convicts under their charge the utmost 
amount of labor which they are physically competent to perform, 
and every one who professes to understand human nature will 
readily perceive that in many instances the contractor will abuse 
his trust unless restrained by law, and it is equally obvious that 
legal restraints must from the nature of the work in which con- 
victs are employed by contractors prove utterly ineffectual. A 
convict surrounded by comrades equally infamous with him- 
self, who is unlawfully maltreated, has no possible chance of re- 
dress or future immunity. If he could be so fortunate as to 
obtain an audience with the contractor himself, he would gain 
nothing by it, for his word, or even his oath, although corrob- 
orated by those of his comrades, would have no weight against 
the simple denial of the accused taskmaster. ; 

It is not possible that such a,code of statutes can be enacted 
as will prevent the constant occurrence of outrages of this char- 
acter. They are inherent in every scheme of punishment which 
commits the custody of convicts and the fruits of their labor to 
persons whose direct pecuniary interest it is that such labor shall 
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be excessive, and that its fruits should be swollen to the greatest 
possible proportions. This is not a mere abstract pessimistic 
view of the question, but is founded upon the observation and 
experience of mankind in all ages and in all lands. Wherever 
unbridled power is conferred upon any class of men, and in- 
dividual interest supervenes, it will be abused by some one. 

As has been already intimated, the abuse of power in the pun- 
ishment of crime grows out of the fact that, under the system of 
which complaint is made, prisoners are from the necessity of the 
case committed to the charge and under the sole control of per- 
sons whose direct and immediate interest it is that they shall 
perform the maximum of work at the minimum of cost. 

It is certainly the duty of statesmen: to conduct public affairs 
with a due regard to economy, but true economy is not consistent 
with any want of efficiency in the administration of the law, nor, 
for a stronger reason, with any shadow of injustice to persons, 
however otherwise guilty, who are entitled to the protection of 
the law. It is beyond question that the practice of hiring out 
convicts, now so prevalent, is liable to the very grave objection 
that under it undue and illegal cruelty to convicts is almost, if 
not altogether unavoidable, and this is an amply sufficient reason 
why any government with a due sense of its obligations and any 
proper regard for justice and mercy should abolish it at whatever 
necessary pecuniary cost. It is said that a Roman emperor once 
permitted certain very objectionable practices, upon the payment 
to him of pecuniary license fees ; replying to the remonstrances 
of his counselors, he caused to be brought to him some of the 
license money and applying the coin to his nostrils remarked, 
«non olet.’’ With reference to this purchase-money for con- 
victs, we think the dictum of the Roman emperor does not apply ; 
we believe that it will be found that the purchase-money of 
convict labor sometimes bears the odor of injustice. The great 
misfortune of this system is, that it duplicates the officers of the 
law who have charge of convicts, or more properly, perhaps, sub- 
stitutes for those officers a class of persons who are not officers 
at all, who are not employed by the State, nor responsible to it, 
but are employed by, and are responsible to, the contractor to 
whose advantage it is that the utmost possible labor should be 
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exacted from tbe convicts. It is manifestly derogatory to the 
dignity of a government, after having taken charge of the per- 
sons of convicts, to turn them over to private persons or com- 
panies, which are at the very best imperfectly responsible to 
the government for the care, custody and proper treatment of 
the convicts. No purchase money of convicts can relieve the 
government of its responsibility for the proper care and treat- 
ment of its convicts, nor compensate it for the loss of dignity 
incurred by transferring to others the discharge of its most 
sacred public duties. 

It isalways incumbent upon one who criticises an existing in- 
stitution, not only to point out its faults and defects, but to show 
how they may be remedied, or what better system may be sub- 
stituted for it. Recognizing this fact, we would say, that in our 
judgment, the first step of reform should be, to recognize the 
system of labor in such a manner that no contingent profit, great 
or small, could be acquired by any person having the care and 
custody of convicts; that the compensation of all such persons 
should be comprised in a fixed and stated salary to be paid by 
the State. By this course would be eliminated all taint of private 
interest. A further improvement, in our judgment, would be so 
to employ the labor of the convicts that the profits of their labor, 
if any, should inure to the benefit of the State, and the loss, if 
any, should fall upon it. The labor of the convicts should not 
be so employed as to compete with the industry of honest citi- 
zens, without the walls of the prison, and if profitable employ- 
ment can be found for the convicts which does not so compete, 
so much the better, but if such profitable employment cannot be 
found, then the convicts should be engaged in labor which yields 
no profit. In no event and under no circumstances should con- 
vict labor be permitted to diminish the wages of honest artisans 
or laborers. . 

This system would involve the State in more expense than the 
mode of disposing of convict labor now so common in some of 
the States. It is nevertheless the duty which every State owes 
to itself and its own dignity, to provide as thoroughly as possible 
for the due administration of the law ; and to effect this primal 
object of civil government, expense should be a merely second- 
ary consideration. And it may be further observed in this con- 
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nection, that moral duties are as obligatory upon States as upon 

men, and among these duties that which most stringently binds 
a government, is that of doing justice to all persons alike of low 
or high degree; and even a convict, however debased, is as fully 
entitled to that justice which the law awards him, as if he were 
entirely innocent. 

How the labor of convicts can be most advantageously em- 
ployed is a question of detail. If in the prison walls can be 
conducted any profitable occupation, which does not compete 
with that of honest laborers outside, that of course is un- 
doubtedly the most satisfactory arrangement that can be made; 
when, however, convicts must needs be brought out of prison 
to be profitably employed, they should still be in the custody of 
responsible State officials, working under their orders for the 
account of the State, and subject to their discipline. If no 
profitable employment can be found for the convicts either within 
the prison walls, or without, they are nevertheless liable to be 
imprisoned according to the terms of their respective sentences ; 
if hard labor is one of the elements of their punishment, they 
must be kept at such labor, although no profit ensue. 

Some time ago a plan was suggested which might be worthy 
of serious consideration. In most of the Southern and Western 
States county roads are kept in order by the labor of the vicin- 
age grudgingly bestowed upon the requisition of the road over- 
seer or other like functionary. This is felt on all hands asa 
grievous necessity, and the rural population would be extremely 
pleased to get rid of it. Nowthe suggested plan was that the 
labor of convicts should be regularly employed in making 
county roads of a permanent description, thus adding to the 
value of adjacent property as well as contributing greatly to 
public convenience. 

If such a system were adopted and carried into operation in 
any of the Southern or Western States, and persisted in, for a 
few years, such a degree of value would be added to the lands, 
and such prosperity and progress to the country generally as 
would far outweigh whatever benefit might have been derived 
from the money obtained by the present system of hire of con- 
vict labor. 


W. L. Mourrres, Sr. 
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AN ENGLISH TEXT OF THE CONSTITUTION OF THE 
EMPIRE OF JAPAN.* 


PREAMBLE. 


Having, by virtue of the glories of Our Ancestors, ascended 
the throne of a lineal succession unbroken for ages eternal; de- 
siring to promote the welfare of, and to give development to the 
moral and intellectual faculties of Our beloved subjects, the very 
same that have been favored with the benevolent care and affec- 
tionate vigilance of Our Ancestors ; and hoping to maintain the 
prosperity of the State, in concert with Our people and with 
their support, we hereby promulgate, in. pursuance of Our Im- 
perial Rescript of the 12th day of the 10th month of the 14th 
year of Meiji, a fundamental law of State, to exhibit the princi- 
ples by which we are to be guided in our conduct, and to point 
out to what Our descendants and Our subjects and their descend- 
ants are forever to conform. 

The rights of sovereignty of the State, we have inherited from 
Our Ancestors, and we shall bequeath them to Our Descend- 
ants. Neither we nor they shall in future fail to wield them, 
in accordance with the provision of the Constitution hereby 
granted. 

We now declare to respect and protect the security of the 
rights and of the property of our people, and to secure to them 
the complete enjoyment of the same, within the extent of the 
provisions of the present Constitution, and of the law. 

The Imperial Diet shall first be convoked for the 23rd year 
of Meiji, and the time of its opening shall be the date when the 
present Constitution comes into force. 

When in the future it may become necessary to amend any 
of the provisions of the present Constitution, we or Our Succes- 


* Translated by Yasukuni Nakajima, Esq., of Tokio, Japan. 
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sors shall assume the initiative right, and submit a project for 
the same to the Imperial Diet. The Imperial Diet shall pass its 
vote upon it according to the conditions imposed by the present 
Constitution, and in no otherwise shall Our descendants or Our 
subjects be permitted to attempt any alteration thereof. 

Our Ministers of State, on Our behalf, shall be held responsi- 
ble for the carrying out of the present Constitution, and Our 
present and future subjects shall forever assume the duty of al- 
legiance to the present Constitution. 


CHAPTER I.— THE EMPEROR. 


ArtIcLe I.— The Empire of Japan shall be reigned over and 
governed by a line of Emperors unbroken for ages eternal. 

ArticLe II. — The Imperial Throne shall be succeeded to by 
Imperial male descendants, according to the provisions of the 
Imperial House Law. 

Artic.Le III.—The Emperor is sacred and inviolable. 

Articte IV. — The Emperor is the head of the Empire, com- 
bining in Himself the rights of sovereignty, and exercises them, 
according to the provisions of the present Constitution. 

ArticLe V.—The Emperor exercises the legislative power 
with the consent of the Imperial Diet. 

ArticLe VI. —The Emperor gives sanction to laws, and or- 
ders them to be promulgated and executed. 

ArticLte VII.—The Emperor convokes the Imperial Diet, 


opens, closes and prorogues it, and dissolves the House of 
Representatives. 


ArticLe VIII. — The Emperor, in consequence of an urgent ~ 


necessity to maintain public safety or to avert public calamities, 
issues, when the Imperial Diet is not sitting, Imperial Ordi- 
nances, in the place of law. 

Such Imperial Ordinances are to be laid before the Imperial 
Diet at its next session, and when the Diet does not approve the 
said Ordinances, the government shall declare them to be invalid 
for the future. 


ArrTIcLeE IX.— The Emperor issues or causes to be issued, the 
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Ordinances necessary for the carrying out of the laws, or for the 
maintenance of the public peace and order, and for the promo- 
tion of the welfare of the subjects. But no Ordinance shall in 
any way alter any of the existing laws. 

ArticLe X.— The Emperor determines the organization of the 
different branches of the administration, and the salaries of all 
civil and military officers, and appoints and dismisses the same. 
Exceptions especially provided for in the present Constitution or 
in other laws, shall be in accordance with the respective provis- 
ions (bearing thereon). 

Articte XI.—The Emperor has the supreme command of 
the Army and.Navy. 

ArticLE XII.— The Emperor determines the organization and 
peace standi:: ¢ of the army and navy. 

Articte AIII.—The Emperor declares war, makes peace 
and concludes treaties. 

ArticLe XIV.— The Emperor proclaims the law of siege. 

The conditions and effects of the law of siege shall be deter- 
mined by law. 

ArticLe XV.— The Emperor confers titles of nobility, rank, 
orders and other marks of honor. 

ArticLE XVI.— The Emperor orders amnesty, pardon, com- 
mutation of punishment, and rehabilitation. 

ArticLe XVII.—A Regency shall be instituted in conformity 
with the provisions of Imperial House Law. 


The Regent shall exercise the powers appertaining to the Em- 
peror in His name. 


CHAPTER II. — JAPANESE SUBJECTS AND THEIR RIGHTS AND DUTIES. 


Article XVIII.— The conditions of Japanese subjects are 
determined according to the provisions of law. 

ArTicLE XIX. — Japanese subjects may, according to quali- 
fications determined in laws or ordinances, be appointed to civil 
or military offices equally, and may fill any other public offices. 

ArTICLE XX. — Japanese subjects are amenable to service in 
Army or Navy, according to the provisions of law. 
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ArticLe XXI.— Japanese subjects are amenable to the duty 
of paying taxes, according to the provisions of law. 

ArticLE XXII.— Japanese subjects shall have the liberty of 
abode and of changing the same within the limits of law. 

ArticLe XXIII. — No Japanese subject shall be arrested, de- 
tained, tried or punished, unless according to law. 

ArricLeE XXIV.— No Japanese subject shall be deprived of 
his right of being tried by the judges determined by law. 

ARTICLE XXV.— Except in the cases provided for in the 
law, the house of no Japanese subject shall be entered or 
searched without his consent. 

ArtIcLE XXVI.— Except in the cases mentioned in the law 
the secrecy of the letters of every Japanese subject shall remain 
inviolate. 

_ArticLE XXVII.—The right of property of every Japanese 
subject shall remain inviolate. 


Measures necessary to be taken for the public benefit shall be 
provided for by law. 

ArtIcLE XXVIII. — Japanese subjects shall, within limits not 
prejudicial to peace and order, and not antagonistic to their 
duties as subjects, enjoy freedom of religious belief. 

ArticLe XXIX.—Japanese subjects shall, within the limits 
of the law, enjoy the liberty of speech, writing, publication, 
public meetings and associations. 

ArtTIcLE XXX. — Japanese subjects may present petitions by 
observing the proper forms of respect, and by complying with 
the rules specially provided for the same. 

ArticLE XXXI.—The provisions contained in the present 
chapter shall not affect the exercise of the powers appertaining 
to the Emperor, in times of war or in cases of a national emer- 
gency. 

Articte XXXII.— Each any every one of the provisions 
contained in the preceding articles of the present chapter, that 
are not in conflict with the laws or the rules and discipline of the 


army and navy, shall apply to the officers and men of the army 
and of the navy. 
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CHAPTER III.— THe Imperiat Dret. 


ArticLeE XX XIII. — The Imperial Diet shall consist of two 
Houses, a House of Peers and a House of Representatives. 

ArtricLeE X XXIV.—The House of Peers shall, in accordance 
with the Ordinance concerning the House of Peers, be composed 
- of the members of the Imperial Family, of the orders of nobil- 
ity, and of those persons who have been nominated thereto by 
the Emperor. 

ArticLe XXXV.—The House of Representatives shall be 
composed of members elected by the people, according to the 
provisions of the Law of Election. 

ArticLe XXXVI. — No one can at one and the same time be 
a member of both Houses. 

ArticLE XXXVII.— Every law requires the consent of the 
Imperial Diet. 

ArricLE XXXVIII.— Both Houses shall vote upon projects 
of law submitted to it by the Government, and may respectively 
initiate projects of law. 

Article XX XIX. — A bill which has been rejected by either 
the one or the other of the two Houses, shall not be again 
brought in during the same session. 

ArticLe XL.—Both Houses can make representations to 
the Government as to laws or upon any other subject. When, . 
however, such representations are not accepted, they cannot be 
be made a second time duing the same session. 

ArticLE XLI.— The Imperial Diet shall be convoked every 
year. 

ArticLeE XLII.—A session of the Imperial Diet shall last 
during three months. In case of necessity, the duration of a 
session may be prolonged by Imperial Order. 

ArticLe XLIII. — When urgent necessity arises, an extraor- 
dinary session may be convoked, in addition to the ordinary one. 

The duration of an extraordinary session shall be determined 
by Imperial Order. 

ArTICLE XLIV.— The opening, closing, prolongation of ses- 
sion and prorogation of the Imperial Diet, shall be effected 
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simultaneously for both Houses. In case the House of Repre- 
sentatives has been ordered to dissolve, the House of Peers shall 
at the same time be prorogued. 

Articte XLV.—When the House of Representatives has 
been ordered to dissolve, members shall be caused by Imperial 
Order to be newly elected, and the new House shall be convoked 
within five months from the day of dissolution. 

ArticLe XLVI.—No debate can be opened and no vote can 
be taken in either House of the Imperial Diet, unless not less 
than one-third of the whole number of the members thereof is 
present. 

ArticLe XLVII. — Votes shall be taken in both Houses by 
absolute majority. In the case of. a tie vote, the President 
shall have the casting vote. 

ArticLE XLVIII. — The deliberations of both Houses shall 
be held in public. The deliberations may, however, upon de- 
mand of the Government or by resolution of the House, be held 
in secret sitting. 

ArticLE XLIX.—Both Houses of the Imperial Diet may 
respectively present addresses to the Emperor. 

ArticLe L.— Both Houses may receive petitions presented by 
subjects. 

Articte LI.—Both Houses may enact, besides what is pro- 
vided for in the present Constitution and in the Law of the 
Houses, rules necessary for the management of their internal 
affairs. 

Articte LII.—No member of either House shall be held 
responsible outside their respective Houses, for any opinion 
uttered or for any vote given in the House. When, however, 
a member himself has given publicity to his opinions by public 
speech, by documents in print or in writing or by any other sim- 
ilar means, he shall, in the matter, be amenable to the general 
law. 

Articte LILI. —The members of both houses shall during 
the session, be free from arrest, unless with the consent of the 
House, except in cases of flagrant delicto, or of offenses con- 
nected with a state of internal commotion or with a foreign 
trouble. 


. 
7 
4 


THE CONSTITUTION OF THE EMPIRE OF JAPAN. 969 


Articte LIV. — The Ministers of State and the Delegates of 
the Government may, at anytime, take seats and speak in either 
House. 


CHAPTER I[V.—TxHeE MINISTERS OF STATE AND THE Privy COUNCIL. 


ArticLe LV.—The respective Ministers of State shall give 
their advice to the Emperor and be responsible for it. 

All Laws, Imperial Ordinances and Imperial Rescripts of 
whatever kind, that relate to the affairs of the State, require the 
countersignature of a Minister of State. 

Articte LVI.—The Privy Council shall, in accordance with 
the provisions for the organization of the Privy Council, deliber- 
ate upon important matters of State, when they have been con- 
sulted by the Emperor. 


CHAPTER V. — THE JUDICATURE. 


Articte LVII.— The judicature shall be exercised by the 
Courts of Law according to law, in the name of the Emperor. 

The organization of the Courts of Law shall be determined by 
law. 

ArticLe LVIII. — The judges shall be appointed from among 
those who possess proper qualifications according to law. 

No judge shall be deprived of his position, unless by way of 
criminal sentence or disciplinary punishment. 

Rules for disciplinary punishment shall be determined by law. 

ArticLe LIX. — Trials and judgments of a court shall be con- 
ducted publicly. When, however, there exists any fear that such 
publicity may be prejudicial to peace and order, or to the main- 
‘tenance of public morality, the public trial may be suspended by 
provision of law or by the decision of the Court of Law. 

ArticLe LX. — All matters that fall within the competency 
of a special court, shall be specially provided for by law. 

ArticLe LXI. — No suit at law, which relates to rights alleged 
‘to have been infringed by the illegal measures of the executive 
authorities, and which shall come within the competency of the 
Court of Administrative Litigation, specially established by law, 
shall be taken cognizance of by a court of law. 
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CHAPTER VI. — FINANCE. 


Articte LXII. —The imposition of a new tax or the modifica- 
tion of the rates (of an existing one) shall be determined by law. 

However, all such administrative fees or other revenue having 
the nature of compensation shall not fall within the category of 
the above clause. 

The raising of national loans and the contracting of other lia- 
bilities to the charge of the National Treasury, except those 
that are provided in the Budget, shall require the consent of the 
Imperial Diet. 

Articte LXIII. — The taxes levied at present shall, in so far 
as they are not remodelled by new law, be collected according 
to the old system. 

ArticLeE LXIV.— The expenditure and revenue of the State 
require the consent of the Imperial Diet by means of an 
annual Budget. Any and all expenditures overpassing the ap- 
propriations set forth in the titles and paragraphs of the Budget, 
or that are not provided for in the Budget, shall subsequently 
require the approbation of the Imperial Diet. 

ArticLe LXV.— The Budget shall be first laid before the 
House of Representatives. 

Articte LXVI.— The expenditures of the Imperial House 
shall be defrayed every year out of the National Treasury, ac- 
cording to the present fixed amount for the same, and shall not 
require the consent thereto of the Imperial Diet, except in case 
an increase thereof is found necessary. 

ArticLe LXVII.— Those already fixed expenditures based 
by the Constitution upon the powers appertaining to the Emperor, 
and such expenditures as may have arisen by the effect of law, 
or that appertain to the legal obligations of the Government, 
shall be neither rejected nor reduced by the Imperial Diet, with- 
out the concurrence of the Government. 

Articte LXVIII.—In order to meet special requirements, 
the Government may ask the consent of the Imperial Diet to a 
certain amount as a continuing Expenditure Fund, for a pre- 
viously fixed number of years. 
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ArtictE LXIX. — In order to supply deficiencies, which are 
unavoidable, in the Budget, and to meet requirements unprovided 
for in the same, a Reserve Fund shall be provided in the Budget. 

ArticLe LXX.— When the Imperial Diet cannot be con 
voked, owing to the external or internal condition of the country, 
in case of urgent need for the maintenance of public safety, the 
Government may take all necessary financial measures by means 
of an Imperial Ordinance. 

In the case mentioned in the preceding clause, the matters 
shall be submitted to the Imperial Diet at its next session, and 
its approbation shall be obtained thereto. 

Articte LXXI.— When the Imperial Diet has not voted on 

the Budget, or when the Budget has not been brought into 
~ actual existence, the Government shall carry out the Budget of 
the preceding year. . 

Articte LX XII. —The final account of the expenditure and 
revenue of the State shall be verified and confirmed by the 
Board of Audit, and it shall be submitted by the Government to 
the Imperial Diet, together with the report of verification of the 
said Board. 


The organization and competency of the Board of Audit shall 
be determined by the law separately. 


CHAPTER VII.— SvuPPLEMENTARY PROVISIONS. 


Articte LX XIII. — When it has become necessary in future 
to amend the provisions of the present constitution, a project to 
that effect shall be submitted to the Imperial Diet, by Imperial - 
Order. 

In the above case, neither House can open the debate, unless 
not less than two-thirds of the whole number of members are 
present, and no amendment can be passed, unless a majority of 
not less than two-thirds of the members present is obtained. 

ArticLte LXXIV.—No modification of the Imperial House 
Law shall be required to be submitted to the deliberation of the 
Imperial Diet. 


No provision of the present constitution can be modified by 
the Imperial House Law. 
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ArticLe LXXV.—No modification can be introduced into 

the Constitution, or into the Imperial House Law during the time 
of a Regency. 
* Articte LXXVI. — Existing legal enactments, such as laws, 
regulations, ordinances, or by whatever names they may be 
called, shall so far as they do not conflict. with the present con- 
stitution, continue in force. 

All existing contracts or orders, that entail obligations upon 
the Government, and that are connected with expenditure, shall 
come within the scope of Article LXVIL. 
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OF RE-ISSUED PATENTS WITH BROADENED CLAIMS. _ 


In Edward Miller v. The Bridgeport Brass Co., decided 
January 9, 1882,) and a line of cases following, the Supreme 
Court has introduced certain new views into our patent system ; 
or, more properly speaking, has ratified and expanded views 
which, prior to the case named, had begun to appear.? These 
decisions are luminous for their breadth and their philosophic 
discernment of the nature of a patentee’s right to a re-issued 
patent. 

In brief it is now settled that a patentee has, when the proper 
conditions exist, a right to the grant of a re-issue which has 
a twofold and distinctive authority and is subject to a two- 
fold and distinctive restriction, according to the origin of the 
right. On the one hand his right rests on express terms of the 
statute and is restricted by those terms. On the other hand it 
rests, not at all on the terms of the statute, but on the broad 
equities of the patent system, and is to be restricted not by those 
terms, but by conditions which inhere in the equitable nature of 
the right as they have been stated by the courts. 

When a patentee applies for a re-issued patent on the statutory 
grounds * that the original patent was ‘* inoperative or invalid by 
reason of a defective or insufficient specification, or by reason of 
the patentee’s claiming as his own invention or discovery more 
than he had a right to claim as new,’’ and the error arose by in- 
advertence, accident or mistake, without fraudulent intention, 
then his application comes under the terms of the statute, which 
requires the Commissioner of Patents to issue a new (re-issued ) 
patent. 

This, — so to say, — statutory re-issue is subject to the condi- 


1210. G. 201; 104 U. S. 350. 102 U. S. 408; and Giant Powder Co. v. 
2 See particularly Burr v. Duryee, California Vigorit Powder Co., 180. G. 
1 Wall, 531; Swain Turbine & Manu- 1339; 6 Sawyer, 508. 
facturing Co. v. Ladd, 19 O. G. 62; 3 R.S., section 4916. 
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tions that no new (substantive) matter shall be introduced into 
the specification of the re-issue, and that it shall be for the same 
invention as the original patent. A breach of either of these 
conditions will render the re-issue void. 

But when the original patent being (as it may be) operative 


"and valid in the eye of the statute, and therefore not the subject 


of a statutory re-issue, yet fails to include and claim all that the 
patentee was entitled and intended to claim, and the defect arose 
through some actual mistake or blunder, then, although no 
statutory ground exists for a re-issue, yet the equities of the 
patent system, which authorize the correction of bona fide mis- 
takes,? entitle the patentee to a re-issue broadened up to the 
measure of the invention which he was originally entitled to and 
intended to claim. 

The right to such re-issue does not rest on the terms of the 
statute, and is not subject to the statutory restriction that the re- 
issue shall contain no new matter and shall be for the same 
invention as the original patent. 

Concisely stated: The right to a re-issue under the statute is 
the right to narrow down the original patent to the limits of the 
invention, but the equitable right to a re-issue is the right to 
broaden up the original to the bounds of the invention. The one 
right is not the other, their origin is not the same and the limit- 
ations imposed by statute on the exercise of the one do not 
pertain to the exercise of the other. 

To enforce the distinction here made, it is necessary to con- 
sider briefly what is meant, by an inoperative or invalid patent. 
For the purpose of this article, the invalidity of the statute is 
sufficiently defined by saying that it is the legal consequence of 
inoperativeness, or of claiming more than a patentee had the 
right to claim as new ; and as to inoperativeness, it must be con- 
sidered settled that a patent is inoperative in the sense of the 


1 As to new matter Parker & Whip- invention, Parker & Whipple Co. 2», 


ple Co. v. Yale Clock Co., 41 O. G. 811; 
8 Sup. Ct. 38 (Oct. 31, 1887); Flower 
et al. v. City of Detroit, 43 0. G. 1348 
‘May 14, 1888); Hartshorn v. Saginaw 
Barrel Co., 88 O. G. 540; 119 U. S. 664 
(January 10, 1887). As to different 


Yale Clock Co, cited; Turner & Sey- 
mour Mfg. Co. v. Dover Stamping Co., 
27 O. G. 1181; 111 U. S. 319 (April 14, 
1884). 

2 Swain Turbine & Mfg. Co. v. 
Ladd, cited; Miller v. Brass Co. cited; 
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statute only when the specification fails to so fully and clearly 
describe the invention set forth and claimed that another can 
identify, make and use the invention so set forth.’ In other 
words, a patent is inoperative only when it fails to set forth the 
subject of the patent, that that subject can be made and used. 
The statute furnishes no support for the assertion that a patent 
is so inoperative or invalid as to authorize the grant of a re-issue, 
simply because its statements of invention or its claims are nar- 
rower than the thing actually invented and claimable.? 

The distinction between the statutory and the equitable re-is- 
sue is made clear in the cases. Thus, it was said in Mann v. 
Harwood, previously cited, *‘ re-issues for the purpose of en- 
larging and expanding claims were not comprised within the lib- 
eral terms of the law which created the power to re-issue, 
patents, * * * but it may fairly be inferred that a mistake 
whereby the claim is made too narrow is within the equity 
if not within the words of the statute.’’ ® 

But the right to correct a mistake in the original patent by a 
broadened re-issue is strictly limited to certain conditions which 
have now been stated with much completeness in successive de- 
cisions since Miller v. Brass‘Co. 

And, first, in order to enlarge the scope of a patent by a re- 
issue, there must have been actual dona fide mistake in for- 
mulating the original specification and claims. The existence of 
the mistake is the necessary condition precedent to the grant of 
a valid re-issue with broadened claims. ‘Thus, it was said in Coon 


Mahn v. Harwood, 30 O. G. 657; 112 
U. 8. 354 (Dec. 1, 1884). 


very point came up in this case and 
was decided as in the text. 


1 The doctrine in the text is now 
so firmly settled as to be no longer 
open to question, See, among other 
cases, Swain Turbine & Mfg. Co. ». 
Ladd, cited; Miller v. Brass Co., 
cited; James v. Campbell, 21 O. G. 


337; 104 U. S. 356 (Jan. 9, 1882); 
Mahn v. Harwood, cited; Heald v. 
Rice, 21 O. G. 1443; 104 U. S. 737 
(Mch. 6, 1882); also the very late Cir- 
cuit case, Huber v. Nelson Mfg. Co., 
47 O. G. 1732 (May 25, 1889). The 


2 Huber v. Nelson Mfg. Co., cited. 
The argument from the history of the 
provisions as to re-issues in the sever- 
al statutes is outlined in Miller vo. 
Brass Co., cited. 

3 See especially the very clear state- 
ments of this matter in Swain Tur- 
bine & Mfg. Co. v. Ladd, and Miller v. 
Brass Co., previously cited. The dis- 
tinction taken in the text is the 
foundation of the modern doctrine of 
re-issued patents. 
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v. Wilson,! ** A clear mistake, inadvertently committed in the 
wording of a claim, is necessary without reference to the length 
of time’’ (between the date of the original patent and the ap- 
plication for the re-issue ). 

Secondly, the mistake which thus authorizes the grant of a re- 
issue with broadened claims must be distinguished from an error 
of judgment as to the scope or function of the thing invented 
or patented, for the error of judgment does not authowize the 
grant of a re-issue. The distinction is insisted on in the cases, 
In Swain Turbine & Manufacturing Co. v. Ladd,? it was said, 

**Inaclear case of mistake — not error. of judgment —the 
patent may undoubtedly be enlarged.”’ 

And in Miller v. Brass Co., 8 ; 

** A claim may be broadened in a re-issued patent only when 
an actual mistake had occurred, not from mere error of judg- 
ment, for that may be remedied by appeal, but a real bona fide 
mistake, inadvertently committed, such as a court of chancery 
would correct.”’ 

I apprehend that the ‘* mistake ’’ exists when the inventor, 
having clearly in mind the thing which he has invented and in- 
tends to protect by a patent, by some accidental blunder, error, 
or oversight, fails to protect that thing, whether the error is his 
own, or the error of his attorney or of the patent office.t To 
constitute ‘*-mistake ’’ it appears to be essential that the patentee 
shall have in his mind an idea of what the invention is, and of its 
scope or function, sufficiently clear to enable him to show that, 
by reason of the alleged mistake, his patent fails to cover that 
particular thing. This clear perception and intent of the patentee 
would seem to be necessary to establish any such mistake what- 
ever as the cases referto. But where the patentee supposes the 
scope of the invention is so and so, when his specification is com- 
plete and operative for that, and his claims protect that, but the 


1 Coon v. Wilson, 30 O.G. 889; Bradley Mfg. Co., 38 O. G. 104; 119 U. 
118 U.S. 268 (Jan. 26, 1885); also 8S. 373 (Dec. 13, 1886). 
Miller v. Brass Co., James v. Camp- 219 O. G. 62; 102 U. S. 408. 
bell, Mahn v. Harwood, all previously ® 210. G. 201; 104 U. S. 350. 
cited; Leggett v. Avery, 17 O. G. 445; 4 Examples of the several kinds of 
101 U. S. 259; Newton v. Furst & mistakes are given below. 
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patentee afterwards comes to believe that the scope of his inven- 
tion is different from and wider than he at first supposed, and 
patented, here is no ‘* mistake,’’ but error of judgment, which 
is not correctible by re-issue. 

For, in the case first supposed, where through some accidental 
error, a patentee fails to protect an invention which was clearly 
in his mind to be protected, there the correction of the mistake, 
which brings to view the clear original conception of invention, 
does actually secure a patent for the real thing to be patented. 
But, in the second case, where it is sought to include ina re-issue 
not an original clear invention but an afterthought, which can- 
not strictly be considered as a part of the original inventive 
conception, back to which the re-issue refers, there a re-issue in- 
cluding such afterthought would make that a part of the original 
inventive conception which was not so in any true sense of terms. 

The cases furnish certain criteria as to the circumstances which 
will suffice or fail to establish the existence of such a ‘‘ mistake ”’ 
as will authorize the grant of broadened re-issue. 

First, affirmatively :— 

1. There is a strong intimation in several of the cases that 
where the original patent was defective in that it claimed com- 
binations of many elements, instead of combinations of fewer 
elements, or single elements, which the patentee was entitled to 
claim, this defect will be presumptive of such mistake as will 
authorize the grant of a re-issue for the purpose of claiming the 
sub-combinations or single elements.' 

2. When it appears from the original papers that a certain 
feature was within the contemplation of the inventor as a valu- 
able element in a patentable combination, and it is proved that 
a claim on such feature was accidentally erased from the original 
application by the solicitor, such a showing will authorize a re- 
issue to correct that mistake.? 

3. When it appears that the Patent Office, by its own mistake, 
has compelled a patentee to erase a claim, which he made in his 


1 Bantz v. Frantz, 210. G. 2087; 2 Stutz v. Armstrong & Son, 28 O. 
105 U. S. 160 (Nov. 20, 1882); G. 867; 20 Fed. Rep. 843. ~ 
James v. Campbell, cited; Miller v. 
Brass Co., cited. 
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original application, and the mistake is afterwards demonstrated 
to the satisfaction of the Patent Office, a re-issue to correct that 
mistake is authorized.! 

4. When the patentee, being in fact the first and true invent- 
or of a certain thing which could have been properly claimed 
on the description and drawings of the original patent, and in- 
tending to claim that thing omits to claim it, because he or his 
solicitor mistakenly suppose that it is anticipated by a certain 
patent which comes to his knowledge, and the mistake is after- 
wards demonstrated, and it is shown that the applicant (pat- 
entee) was in fact the first inventor of that thing and was not 
anticipated by the prior patent, this state of facts will authorize 
the grant of a re-issue to include the omitted claim.? 

Secondly, Negatively: 

5. When the original specification clearly and adequately de- 


scribes the specific invention set forth in the claims, and no: 


more, this will weigh against the contention that there was such 
mistake in formulating the original patent as will authorize the 
grant of a broadened re-issue.* 

But the application of this rule must be controlled by proof 
of mistakes in fact; as, for example, such mistakes as are in- 
stanced in rules 3 and 4. 

6. A vague belief of the patentee that there was a mistake, 
when he cannot show any certain facts in support of his be- 


1 Yale Lock Co. v. New Haven Sav- 
ings Bank, 43 O. G. 115; 32 Fed. Rep. 
167 (Sept. 10, 1887). The rule agrees 
with Morey v. Lockwood, 8 Wall. 230- 
242 (Oct. 25, 1869). But the liberal 
application of the doctrine of delay 
and laches in these cases cannot be 
considered in harmony with the Su- 
preme Court’s decisions since Miller v. 
Brass Co. 

2 The case is that presented in 
Hartshorn v. Saginaw Barrel Co., 38 
O. G. 54; 119 U. 8. 664 (Jan. 10,1887), 
where, however, the re-issue was de- 
clared void for laches, and also be- 
cause it contained an invention not in 


the original patent. But I shall show 
that this case does not necessitate the 
conclusion that, had there been no 
laches, the re-issue would have been 
held void. The facts present a very 
clear case of that mistake which, un- 
der the rule of Miller ov. Brass Co. 
entitles the patentee to are-issue. 

3 James v. Campbell, cited, where 
it is said, 

‘*Where it is apparent on the face 
of a patent that no such inadvertence, 
accident or mistake could have oc- 
curred, an expansion of the claim 
could not be allowed or sustained.’’ 
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lief, will not authorize the grant of a re-issue with broadened 
claims.? 

7. When a claim has been rejected by the Commissioner of 
Patents, and the rejection has been acquiesced in by the pat- 
entee, or his solicitor, and the patent has issued without that 
claim; in this case there is generally no mistake which will 
authorize the grant of a re-issue.’ 

But a distinction must be made between the cases falling under 
rules 3 and 7. The latter rule shows that acquiescing in a re- 
jection of a claim is not of itself a ‘* mistake.’’ Rule 3 shows 
that the rejection by the Patent Office may itself have been in 
fact such a ‘* mistake ’’ as will authorize the grant of a re-issue 
to correct that mistake. 

An express or virtual disclaimer in the original specification of 
certain things will be likely to prevent the obtaining of a valid 
re-issue claiming those things.* 

But where the original specification contained a diselaimer to 
certain matters contained in a prior patent, which matters were 
supposed to anticipate certain things in the later application, and 
it was afterwards judicially ascertained that the prior patent did 
not anticipate the subsequent patent, as it would be without the 
disclaimer, then it is proper to omit the disclaimer from a re- 
issue.* 

It follows from all that has preceded, that the finding of the 
Commissioner of Patents that such a mistake existed as author- 
ized him to grant a broadened re-issue, is reviewable by the 
courts.® 

The reviewability of the Commissioner, however, arises particu- 
larly on the question whether or no the patentee had lost the 
right to obtain a broadened re-issue by his delay in applying for 


1 Newton v. Furst & Bradley Mfg. 
Co., 38 O. G. 104; 119 U. S. 373. 

2 Leggett v. Avery, 101 U. S. 256; 
Goodyear Dental Vulcanite Co. v. 
Davis, 19 O. G. 548; 102 U. S. 222 
(Nov. 29, 1880); Boland v. Thompson, 
35 O. G. 1113; 23 Blatch. 440 (Feb. 18, 
1886). 

’ Miller v. Brass Co., Goodyear 


Dental Vulcanite Co. v. Davis, both 
previously cited. 

4 Eames v. Andrews, 39 O. G. 1319; 
122 U. S. 40 (May 23, 1887). 

5 Mahn v. Harwood, Coon v. Wil- 
son, both previously cited. Generally 
the cases necessarily imply that the 
finding of the Commissioner is review- 
able in court. 
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it. The decision of the Commissioner that the patentee had not 
lost this right by his delays is especially subject to review by 
the courts.! 

In general the right of a patentee to correct a mistake by a 
re-issue with broadened claims is lost by his neglect to make ap- 
plication for the correction of the mistake for more than two 
years after the date of the original patent. Excuses for a longer 
delay than two years will require to be made manifest by the 
special circumstances of the case, and a delay of less than two - 
years may be fatal if third parties have begun to occupy the field - 
with inventions which do not infringe the original patent. When 
such is not the case a delay of more than two years may not be 
fatal.? 

I have said that an essential part of the modern doctrine of 
re-issued patents is that a broadened re-issue granted to correct a 
bona fide mistake in the original patent is not subject to the 
statutory restrictions that the re-issue shall contain no new mat- 
ter and shall be for the same invention as the original patent. 
The question, which is fundamental to an inquiry into the validity 
of these, so to say, equitable re-issues is not as to the nature of 
the correction which is introduced into the re-issue, but as to the 
existence of a bona fide mistake in formulating the original 
patent, andas to due diligence in applying for the correction of 
the mistake. This conclusion follows of necessity from the 
reasoning, the dicta and the decisions of a line of cases in the 
Supreme Court since Miller v. Brass Co.’ 

These cases have reference to broadened re-issues —that is, to 
re-issues for inventions different from the inventions of the original 
patents. Thatis to say, the doctrine of the equitable right to 
correct a mistake by a re-issue was formulated by the Supreme 
Court of a class of re-issues which if subjected to the express 


1 Woolensack v. Reiher, 31 O. G. 
1301; 115 U. S. 96 (May 4, 1885). 

2 Ives v. Sargent, Wollensack v. 
Reiher, Coon v. Wilson, Mahn v. Har- 
wood, Miller v. Brass Co., Harts- 
horn v. Saginaw Barrel Co., Bantz v. 
Frantz, all previously cited; Gage v. 
Herring, 23 O. G. 1119; 107 U. S. 640 


(May 7, 1883); Parker & Whipple Co. 
v. Yale Clock Co., 41 O. G. 811; 8 Sup. 
Ct. Rep. 38; Hoskin v. Fisher, 43 O. 
G. 507; Turner & Seymour Mfg. Co. v. 
Dover Stamping Oo., 111 U. S. 819; 
Yale Lock Co. v. James, 48 O. G. 811. 

8 The cases are cited below. 
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terms of the statute are immediately void. For, no matter how 
palpable and aggravated the mistake might be, and no matter 
how timely the application for its correction, yet if the re-issue 
included an invention which had been dropped by this palpable 
mistake from the original patent, then would the re-issue be in- 
herently invalid by the terms of the statute. To correct this 
injustice, the Supreme Court formulated and developed the 
equitable right to correct blunders by re-issues. Yet the luminous 
distinction of the Supreme Court has not always been grasped 
by the Circuit,! and seems, at first sight, to be disregarded in 
two decisions of the higher court.? 

In each of those cases there had been actual, bona fide mis- 
takes, which, under the rule in Miller v. Brass Co., entitled the 
patentees to timely correction by broadened re-msues. But in 
each the right to the correction had been lost by delay, and the 
court accordingly held each re-issue void for this cause. But, in 
each case, the court, after finding the re-issues void for negligence, 
then proceeded to say that the question of laches was not mate- 
rial, and that the re-issues were also void because they introduced 
inventions not found in the original patents. 

At first view, therefore, these cases seem to be authority for 
the doctrine that even in case of bona fide mistake and timely 
application for its correction, yet if the re-issued patent included 
an invention not embraced in the. original patent, it will be void. 
Such, in fact, is the conclusion of the Circuit Court in Russell v. 
Laugblin.® 

But if Miller v. Brass Co., and the line of cases wherein the 
equitable doctrine of the right to correct a mistake by re-issue 
has been laid down and developed have settled anything, then 
they have certainly settled that in case of bona fide mistake the 
patentee has an equitable right to a re-issue to correct the mis- 
take, which is independent of the provisions of the statute. No 
restrictions as to the character of the patents, or of the ‘* mis- 
take ’’ which is so correctible have been asserted by the court, 


1 Russell v. Laughlin, 35 0. G. 1436;. wv. Saginaw Barrel Co., 88 O. G. 540; 
26 Fed. Rep. 699 (Feb. 18 1886). 119 U. S. 664 (same date). 

2 Ives v. Sargent, 38 O. G. 781; 119 8 Russell v. Laughlin, 85 0. G. 
U. S. 652 (Jan. 10, 1887); Hartshorn 1436; 26 Fed. Rep. 699 (Feb. 18, 1886). 
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and the doctrine of these cases must be as broad as the facts of 
each case falling under it. 

The following considerations point to the correct interpreta- 
tion of the rule in Ives v. Sargent and Hartshorn v. Saginaw 
Barrel Co. 

A ‘* broadened ’’ re-issue is in no respect, in law, different 
from a re-issue for a ‘different invention.’’ Both are equally 
repugnant to the strict terms of the statute and for solely the 
same reason — that viz.: both contain an invention not found in 
the original patent. For it is now settled, first, that the inven- 
tion of a patent is that only which is set forth in the claims and 
statements of invention, and not at all the thing described in the 
specification, or shown in the drawings or model, unless that 
thing is claimed. It is settled that, practically, the invention of 
a patent is restricted to the claims.! 

Secondly. A broadened claim, as a claim for a combination of 
fewer elements, is not for the same invention as a narrower 
claim, as gne for a claim for a combination of more elements.” 

Thirdly. The specification of the original patent cannot be 
referred to enlarge the scope of the invention up to the thing 
claimed by the re-issue.* 

Applying these principles to ‘* broadened re-issues ’’ we see at 
once that they are for different inventions and inherently void, 
unless taken out of this application of the statute by the equit- 


1 Lehigh Valley R. R. v. Mellon, 20 
O. G. 1891; 104 U. S. 112 (Oct. 25, 
1881); Eames v. Andrews, cited; 


the purpose of enlarging the scope of 
the invention set forth in the original 
patent so as to include the broadened 


Parker & Whipple Co. v. Yale Clock 
Co., cited; Turner & Seymour Mfg. 
Co. v. Dover Stamping Co., 27 O. G. 
1131; 111 U. 8. 319 (April 14, 1884); 
Flower v. City of Detroit, 43 O. G. 
1348 (May 14, 1888) ; Hoskin ». Fisher, 
43 O. G. 508 (March 19, 1888); Pattee 
Plow Co. v. Kingman & Co. 46 0. G. 
1107 (Feb. 4, 1889); White v. Dunbar, 
87 O. G. 1002; 119 U. S. 47 (Nov. 15, 
1886). 
said, “* The specification (of the orig- 
inal patent) cannot be referred to for 


In the last cited case it was - 


claims of the re-issue.”’ 

2 Bantz v. Frantz, 21 O. G. 2037; 
105 U. S. 160; Gage v. Herring, 23 O. 
G. 2119; 107 U. S. 640 (May 7, 1883); 
Clements v. Odorless Excavating Ap- 
paratus, 23 O. G. 353; 109 U. S. 641 
(Jan. 7, 1884). That a subcombina- 
tion is a different invention from 4 
combination with more elements is 
settled beyond dispute. 

8 White v. Dunbar, cited in the sec- 
ond preceding note. 
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able doctrine of Miller v. BrassCo. It, therefore, becomes requi- 
site to find an interpretation of Ives v. Sargent and Hartshorn v. 
Saginaw Barrel Co. which will be compatible with the first 
named cases. 

Again; the doctrine of the right to correct a mistake by re- 
issue and the consequent rule as to negligence, have been stated 
and followed by the Supreme Court in cases where the re-issue 
is either expressly said by the court to be for an invention dif- 
ferent from the original patent or is shown on the face of the 
case so to be. 

Thus, in Swain Turbine & Mfg. Co. v. Ladd,! Miller v. Brass 
Co.,? James v. Campbell,’ Clements v. Odorless Excavation Ap- 
paratus,* Mahn v. Harwood,® Coon v. Wilson,’ White v. Dun- 
bar,’ the Supreme Court has asserted and re-asserted the doctrine 
of the right to the correction of a mistake and loss of the right 
by laches in the case of re-issues which were in law, and actually 
and substantively, for inventions different from those embraced 
in the original patents: To the same effect may be cited John- 
son v. Flushing and North Side R. R.° 

These cases are demonstrations that the Supreme Court ap- 
plies the doctrine of the right to correct a mistake to re-issues 
for inventions which are not embraced in the original patents, 
and which if brought under the statute would be inherently void. 

Returning now to Ives v. Sargent and Hartshorn v. Saginaw 
Barrel Co., in each there were such laches that the court held the 
right to correct a mistake by the re-issues to have been lost and the 
re-issues void for that reason. Then it also held them void be- 
cause they were for inventions not embraced in the original pat- 
ents. Now, comparing these decisions with those in the cases 
immediately before cited, the true rule from the former appears 
to be this : — 

When a re-issue patent is applied for to correct a bona fide mis 
take in the original patent, but after such delays as have worked 


1 102 U. S. 408. 113 U. S. 268. 

104 U. S. 350. 119 U. S. 47. 

$104 U. 8.356, 8 22 0. G. 829; 105 U. S. 539 (May 
4 109 U. S. 641. 8, 1882). 

5 112 U. Ss. 854, 
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the loss of the right to the correction, then this right having 
been so lost is not an essential element in the consideration of 
the case, and the court will declare the re-issue void as being for 
a different invention, since the special circumstances (bona fide 
mistake and timely application for its correction ) which would 
take the re-issue out of the application of the statute do not exist. 


D. Water Brown. 
New York, 


4 

. . 

. 


NOTES. 


Tue Divorce Case. — The denouement which has 
just taken place in this celebrated case illustrates in an almost comical 
manner some of the peculiar phases of the Celtic character. It will be 
remembered that the libellant, Capt. O’Shea, charged the respondent, 
his wife, with having committed adultery with the co-respondent, Mr. 
Parnell. Mrs. O’Shea, in her answer denied the adultery, and then in 
substance charged that her husband had connived at it. But this did 
not satisfy the cravings of the Celtic nature. She must needs charge 
him with doing something worse than the act with which he had 
charged her; she therefore charged him with having committed adultery 
with her sister. This is a forcible reminder of the anecdote of the three 
Irish washerwomen. Two of them were Catholics, and the third was a 
Protestant. One of the Catholic women began a tirade of abuse against 
the Protestant woman, beginning by calling her a ‘‘ Far-down’”’ and end- 
ing by calling her a ‘‘ naygiur.’’ Thereupon the other Catholic sister 
interposed with this protest: ‘‘ Indade, Bridget, she’s a Far-down and 
all that, but she’s no naygiur.’’ The characteristic reply was, ‘‘ But, 
Catherine, what wurrus name could I think to call her than to call her 
anaygiur?”? The Irish women are justly celebrated for their chastity, 
and we may charitably suppose that it was patriotism that induced Mrs. 
O’Shea to surrender to the great Irish leader. But they do love assault 
and battery as well as their brothers. And the blows of those brothers 
are especially heavy when leveled at their hereditary enemy, the English. 
They helped the French defeat the English at Fontenoy. They have 
also helped the Americans fight the English on sundry fields. Gen. 
Montgomery, who died storming the English works at Quebec on the 
night of the new year of 1776, wasan Irishman. Col. Dillon led an Irish 
brigade of the French army against the English works at Savannah, on 
that fatal day when old Pulaski fell shouting ‘‘ forwarts, brudern, for- 
warts!’’ And when Gen. Washington took possession of Boston on St. 
Patrick’s day of 1776, the Irish Gen. Sullivan (for whom there is a 
county named in nearly every State in the Union) rode at his side as 
‘‘ brigadier of the day.’’ In fact, the Irish, unable to defend their own 
liberty against overwhelming odds, have fought for every other people in 
Christendom. The Duke of Wellington, who rose to sucha monumental 


NOTES. 985 


986 24 AMERICAN LAW REVIEW. 


height on the field of Waterloo, was an Irishman, and Byron railed at 
him thus: — 


‘‘ He whose whole life has been assault and battery 
“ At last may get a little tired of thunder.”’ 


But he did not; he kept the peace for the sole reason that there were no 
more wars in which to fight. A Celtic friend of ours wrote a book in 
which he endeavored to prove that the Irish were descended from the 
ancient Greeks, and one of the strongest proofs which he adduced of 
that view was that, like his Hellenic progenitor, an Irishman is ‘‘ never at 
peace except when he is at war.’’ Not long ago on a transatlantic 
steamer a venerable Irish priest, — a most learned, excellent and liberal- 
minded man, — amused a group of passengers by unexpectedly drop- 
ping this expression: ‘‘ Do you know curragh of Kildare? <A million 
men could fight on it; I’m from Tipp’rary.’’ The unconscious nat- 
uralness with which the conception of the number of men that could Sight 
on a certain plain ran through the mind of this man of peace was an 
amusing illustration of the natural trend of Celtic thought. Are not 
the Irish called Milesians? And is not this word from the Latin miles, 
a soldier? 

The Romans, great as their capacity was, never could learn the 
language, or even the names of their antagonists. Herr Oberst (Mr. 
Colonel) was dignified by Julius Cesar with the name of Ariovistus. 
Canute (or Knud) Mohr (from whence the English name Moore), was 
defeated and taken prisoner by Julian the Apostate on the field of 
Strasbourg, and sent in chains to Constantius, under the name of Cno- 
domar. And even the great Herrmann (i.e., lord-man) who led the 
men that destroyed the legions of Varus in the wilderness (they were 
Old Saxons and hence our ancestors), figures in Roman history as Ar- 
minius, —a proof that the Latin syllable in was pronounced an or on, 
very much as the same syllable is still pronounced by the Gaulic Latins, 
the French. Bren was a Celtic name for general or leader; but the Ro- 
mans mistook the title for the name, and hence history, which, as Byron 
says ‘‘takes all things in the gross,’’ tells us that Rome was sacked by 
Brenus the Gaul. From this word come O’Brien, Brennan, Branigan, 
Burns, and many other patronymics, the number and variety of which 
illustrate the war-like character of the Irish race. 

But we forgot about the case of Mr. Parnell. He had the manhood not 
to add the crime of perjury to the crime of adultery, as a clergyman would 
probably have done, if we may judge from a cause célebre; therefore he 
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put in no answer and kept away from the court; and Mrs. O’Shea, act- 
ing, no doubt, under his advice, caused her counsel to withdraw, and it 
was thus left ‘‘ an undefended case.’? A good reminder of the anec- 
dote told of a banker and aclergyman who, finding themselves accused 
in the public prints of being too intimate with a celebrated woman, con- 
sulted together about what they would do about it. ‘‘ What will you do 
about it,’’ said the man of money to the man of God. ‘‘ Deny it,’’ re- 
plied the latter, ‘‘ deny it, sir, in the Most public and emphatic manner.”’ 
‘‘ Well,’’ said the banker, ‘‘ you are aclergyman and are interested 
in preserving your reputation for chastity; you had better deny it. But 
I am a banker and am interested in preserving my reputation for 
honesty, and therefore I believe I will not deny it.’’ 

Mr. Parnell is greatly to be pitied. He has dealt a severe blow to 
the Irish cause. When he became the leader of a people he put his 
character and conduct in trust for them. If the Irish politicians may 
be disposed to continue him as the leader of their party, it cannot be 
forgotten that the Irish patriots are mostly Catholics, while he is a Pro- 
testant; that in Catholic countries marriage is a sacrament; and the 
Irish priesthood cannot support, as they have done in the past, the 
leadership of a man who has committed such an offense. Still, such 
crimes can never be correctly judged by third parties, because they can 
never know all the conditions that enter into them. On the continent 
little would be thought of it. A young German nobleman ran away 
with another man’s wife; but that did not prevent him from holding 
high office, and he would have the prospect of being chancellor of the 
German Empire, had not his still more illustrious father fallen into dis- 
favor with the Emperor. Mr. Parnell knows full well the extent of his 
fault. He understands perfectly well the extent of that form of hypo- 
crisy, peculiar to the English character, called ‘‘ cant.’’ He knows, 
too, the sad truth that the woman in the affair is irretrievably ruined. 
Such are the ethics of the first Christian nation, that the man, the chief 
criminal, can be forgiven—the woman never. Lord Nelson had a 
similar affair with Lady Hamilton, and a child was the result of their 
unlawful attachment. When he went out to die at Trafalgar, he showed 
a sailor’s simplicity by writing a letter in which he committed the inno- 
cent child of that criminal union to the gratitude of his country. He 
forgot how much the Christian nations, and especially the English, have 
progressed in goodness since that critical day in the history of Christen- 
dom, when the combined hordes of Islam were rolled back, in a great 
battle on the Loire, by the combined chivalry of Europe, commanded 
by a bastard. But for that battle London would be filled with minarets, 
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the University of Oxford would be a Mohammedan medresse, the Arch- 
bishop of Canterbury would be a Sheikh ul Islam, Lord Salisbury would 
be a Grand Vizier, wearing a turban and bagged-legged trousers, and 
the majesty of the Queen would be degraded to the office of ‘‘ Mother 
of the Maids ”’ in a Sultan’s harem. The hero that rendered such sery- 
ice to Christendom lived to enjoy the irony of being excommunicated 
by the Pope. Lord Nelson, having written that foolish letter, went 
forth to die for his country. That country, which had been conquered 
by a male and ruled by a female bastard, despised his prayer, neglected 
his child, allowed its mother to die of starvation, but placed his statue 
on a column so high that it touches the clouds. Mr. Parnell is at once 
a wealthy and a courageous man. He will do all that an honorable man 
can do to repair the wrong done to the unfortunate woman. He will 


marry her, if human laws will allow him so to do. But in his sad case 
history repeats itself,— 


**And Actium, lost for Cleopatra’s eyes, 
**Outbalances all Cesar’s victories.” - 


**OrictInaL PackaGe Decisions.’’ — Since the original package de- 
cision the brewers and distillers have made numerous attempts, through 
the Federal courts, to break down the execution by the State courts of 
their laws against the sale of intoxicating liquors. These attempts have 
generally taken the form of the writ of habeas corpus, though the in- 
junction has been resorted to, as we shall see further on. Under the 
decision of the Supreme Court of the United States in Ex parte Royall,! 
the Federal courts have jurisdiction, by means of the writ of habeas 
corpus, to intercept State process and cut it in two in the middle, so to 
speak, They can discharge the prisoner in advance of the trial in the 
State court, thus taking it upon themselves to decide the main question 
of guilt or innocence, which, under all Anglo-American systems, is reg- 
ularly triable by jury alone. The State courts do, indeed, assume the 
power by habeas corpus, to discharge prisoners from interim custody 


_ after preliminary arrest and before indictment by a grand jury; but no 


court exerts such power after a valid indictment has been returned by 
a grand jury, except where there has been delay in bringing on the 
trial. The power was, however, sanctioned by the Supreme Court of 
the United States in Cunningham v. Neagle, where a deputy United 
States marshal was discharged from custody, under an indictment by a 
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State court of California, for a homicide committed within the body of 
a county of that State, —the Supreme Court of the United States de- 
liberately proceeding to try the facts under the habeas corpus and to 
make the jurisdiction to use the writ depend upon the conclusion that 
the prisoner was-not guilty of the offense charged, and that what he did 
was justifiable under the authority of the United States. The court did 
not decide that it was justifiable under any Jaw of the United States, 
for there was no law applicable to such a case. The force of that ‘de- 
cision, and all it amounts to is this, —if, in the opinion of the Supreme 
Court of the United States, Neagle had been guilty, they would have 
allowed the California court to try him; but as they were of opinion 
that he was not guilty, they would not allow him to be tried. No in- 
telligent court in England or America had ever before used the writ of 
habeas corpus on that theory. Such a use of the writ is an illustration 
of that dog-in-the-manger government for which the Federal judiciary 
is acquiring anodious reputation. The Federal judiciary had no jurisdie- 
tion to try the offender, and yet they would not let the State court try 
him. ‘* We cannot try him, but you shall not.’’ This is not govern- 
ment; it is the negation of government. 

It then becomes a mere matter of ‘* discretion,’’ under the doctrine 
of Ex parte Royall and Cunningham v. Neagle, whether the Federal 
courts will use the writ of habeas corpus after conviction, or whether 
they will invade the jails of the States before conviction, bring out 
prisoners charged with offenses, try the merits of the case, ina summary 
way, and before a single judge on the main question of guilt orinnocence, 
and, if they believe that the prisoner is charged with an offense against 
which he is protected under the laws of the United States, discharge him. 

In United States v. Fiscus,! that is what counsel for a prisoner who had 
been arrested for violating the liquor laws of Pennsylvania wanted Mr. 
District Judge Acheson to do. But he refused to do it. He said that the 
question of the constitutionality of the laws of Pennsylvania, under which 
the prisoner was held, could be raised in the State court, and it could 
not be doubted that that court would recognize the binding force of the 
decisions of the Supreme Court of the United States in the ‘‘ Original 
Package Cases.’’ This was a sound and wholesome decision. 

In Allen vy. Black,? a prisoner had been convicted before a jus- 
tice of the peace of the State of Iowa, for selling intoxicating 
liquors contrary to the laws of that State, and applied to Mr. District 
Judge Shiras for habeas corpus. That learned and excellent judge 
held that the question whether the bottle or box in which the liquors 
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were, was an ‘‘ original package,’’ was sufliciently doubtful to leave the 
matter to the decision of the State court on appeal. In other words, 
the Federal judge refused to try the question of guilt or innocence, 
and remanded the prisoner to his remedy in the State tribunal. 

In Re Harmon,' the question came before Mr. U. S. District Judge 
Hill, in the United States Circuit Court for the Southern District of 
Mississippi, on this state of facts: The relator was engaged in selling 
at Sardis, Mississippi, intoxicants, as the agent of one Jordan, of Mem- 
phis, Tennessee. ‘The liquors were shipped by Jordan to the relator in 
boxes, which were marked ‘to be returned.’’ Ia these boxes the 
liquors were packed in flasks and bottles, and the relator took out these 
flasks and bottles and sold them separately. The learned judge decided 
the question of guilt or innocence, but decided it against the prisoner, by 
holding that the box was an ‘‘ original package ’’ within the meaning of 
the act of Congress, and that the flasks and bottles were not. He, 
therefore, remanded the prisoner. 

The question came before Mr. U. S. Circuit Judge Caldwell in Re 
Beene and others.?_ There were eleven prisoners in all. They had been 
arrested for selling liquor contrary to the constitution and laws of Kan- 
sas. The uncontradicted evidence showed that certain persons and cor- 
porations, residing and doing business in the State of Missouri, owned 
and had shipped from that State into Kansas distilled liquors and beer, 
and that the petitioners, as agents for these shippers and importers, sold 
the liquor in Kansas, in the original package, in which it had been 
shipped into the State by the owners, and in no other manner. The 
court discharged the prisoners. Some of the ‘‘ original packages ’’ con- 
sisted of single bottles in pasteboard boxes, put up in that way with the 
evident designon,the part of the importer of evading the laws of the State 
of Kansas, and bringing them within the protection of the ‘* original 
package ’’ decision. The learned judge saw no reason why the importer 
could not determine for himself the size of the original package ; and this 
is perhaps the logical outcome of the original package decision — a de- 
cision which if it had not been interrupted by an act of Congress, would 
have completely broken down all the laws ofthe States restricting thesale 
of intoxicating liquors. Other language used by the learned judge leaves 
no doubt that he regards that decision as an unwholesome one, though he 
does not, of course, commit the unseemly act of saying so in express words. 

A denouement to this decision followed in the case of Tuchman v. Welch,’ 


1 43 Fed. Rep. 372. Schandler Bottling Co. v. Welch, 42 
2 42 Fed. Rep. 545. Fed. Rep. 561. 
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in which the plaintiff applied to the Circuit Court of the United States 
for the District of Kansas for an injunction to restrain the prosecuting 
attorney of Shawnee county, Kansas, from prosecuting an action in 
equity in the District Court of that county, to enjoin the plaintiff from 
selling liquors contrary to the laws of Kansas. It will be remembered 
that the blind and unreasoning temperance fanatics of Kansas, like those 
of lowa, went so far as to authorize injunctions in equity and subsequent 
proceedings for contempt against liquor dealers, instead of proceeding 
against them by the usual method of prosecuting crime in all Anglo-Saxon 
countries — namely, indictment and trial by jury; thus substituting 
the Roman law for our common law. This does not, however, make 
a Federal question, as it is perfectly competent for the States, in their 
own courts, to abolish trial by jury altogether, and no provision of 
the constitution of the United States is thereby violated.1 Mr. U. 
S. District Judge Philips (with whom concurred Mr. U. S. District 
Judge Foster) now rendered one of the most extraordinary decis- 
ions in American judicial annals. They enjoined the State officer from 
instituting this suit in equity against the plaintiff, on the ground that it 
might be followed by aninjunction in the State court, and that the plaint- 
iff might violate the injunction, and thatthe State court mightissue pro- 
cess of contempt against him, and that he might be imprisoned under 
such process of contempt. The opinion is a wonderful array of learning 
on isrelevant and collateral points, but it omits one fundamental con- 
sideration,— that no court of equity in England, and none in America, 
whose judge had any elementary knowledge of law, ever enjoined an 
officer of any court from prosecuting an action for the mere purpose 
of preventing crime. If such a decision could be drawn into a prece- 
dent, it would authorize Federal judges to enjoin State prosecuting of- 
ficers in the ordinary discharge of their duties, whenever the Federal 
judge might think that the prosecution might result in imprisonment 
contrary to the constitution or laws of the United States. The prose- 
cuting officers of the States have been interfered with in their attempts 
to enforce the criminal laws, by the inferior Federal judges, to an in- 
tolerable degree ; but we know of nothing that reaches the height or 
rather the depth which has been reached by this case. 

A worse judicial aberration was committed in the same court by the 
same judges in a case of which we are unable to speak definitely, be- 
cause only newspaper reports of it have reached us.? Soon after the 
‘original package ’’ decision was rendered, Congress passed what is 


1 Ante, 474, 683. report of the decision has appeared: 
2 Since the above was putin type a Re Rahrer, 43 Fed. Rep. 556. 
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known as the Wilson bill, the substance of which was that the right of 
an importer to sell intoxicants within the State should not exist con- 
trary to the municipal laws of the State. Its passage was suggested in 
the following language in the opinion of the Supreme Court of the 
United States in Leisy v. Hardin: ! ‘* The responsibility is upon Congress, 
so far as the regulation of interstate commerce is concerned, to re- 
move the restriction upon the State in dealing with imported articles of 
trade within its limits, which have not been mingled with the common 
mass of property therein, if, in its judgment, the end to be secured 
justifies and requires such action.’’ To remove this restriction upon 
the States, never put upon them by Congress in the exercise of its power 
to regulate interstate commerce, but put upon them by an aberration of 
six doctrinaires of the Federal court of last resort, Congress passed the 
Wilson bill. The bill was not in its terms retroactive. The learned U. 
S. District judges above named now held that, because it was not re- 
troactive it was inoperative. They reached their conclusion by some 
such a course of reasoning as this: The ‘‘ original package ’’ decision 
annulled the constitution and laws of Kansas in so far as they interfered 
with interstate commerce. As the Wilson law is not in its terms retro- 
active, it does not revive them, and accordingly they must be re-enacted 
in order to become valid under the Wilson law! This coincides with 
the idea of the average country editor. That idea is that a judicial de- 
cision declaring a law unconstitutional repeals the law; whereas the 
legal idea is that it merely renders it inoperative in the particular case. 
It still remains on the statute book. It is not repealed in the sense in 
which a statute is repealed by the legislature. The courts have merely 
refused to enforce it in one case, and under the rule of stare decisis they 
will probably refuse to enforce it in other like cases. The conception 
that the manifest purpose of Congress has proved abortive, unless all the 
State constitutions and statutes against the liquor traflic are re-enacted 
is so weak that it cannot be discussed. We understand that this won- 
derful judicial discovery is traveling on its road to the Supreme Court 
of the United States on an appeal. 

In the meantime the question was renewed before Mr. Circuit Judge 
Caldwell in the case of Van Vliet, not yet officially reported, and he, 
of course, decided that these State constitutions and laws had not been 
repealed by the ‘‘ original package ’’ decision, and that it is not neces- 
sary for them to be re-enacted merely because Congress failed to put 
into the Wilsoa law a clause making it retroactive ; but that this Wilson 
law was merely a declaration of Congress that these State constitutions 
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and laws should not be rendered inoperative by the judicial theory of | 
the original package cases. That learned and experienced judge is re- 
ported to have used the following language : — 


“By the act of Congress the right which the importer previously enjoyed of 
selling liquor in the original package in the State where the transit ended, 
regardless of the laws of such State, is taken away by the act declaring that 
the ‘liquor shall, upon its arrival in such State or Territory, be subject to the 
operation and effect of the laws of such State.’ ” 


After citing the authorities and the act of Congress, the opinion pro- 
ceeds : — 


It will be observed that by the terms of the act the original package ‘ upon 
arrival’ in the State, is put upon the same footing with liquors produced in the 
State. The original package, when it arrives within the State where the transit 
terminates, is at once reduced to the rank of domestic liquor, enjoys no privi- 
leges not enjoyed by domestic liquors, and is subject to the operation and effect 
of the laws of such State enacted in the exercise of its police powers to the 
same extent aud in the same manner as domestic liquor. 

“Now, there never was any question that the laws of Iowa prohibited the 
sale of liquor produced in the State, and that the laws for this purpose were 
constitutional. These laws were in full force at the date of the passing of the 
act of Congress, and that act having in legal effect abolished original packages 
on their ‘arrival’ within the State by placing them on the same footing with 
liquor produced within the State, they are as much amenable to the State law 
as if they never existed in the form of original packages. Congress may 
regulate interstate comperce, but not intra-state commerce. It may regulate 
commerce among the States, but not in the States. The State may regulate 
purely internal, but not interstate commerce. The act is drawn in view of 
those settled principles. It protects the interstate transportation of liquor 
until its arrival in the State where the transit is to end, and no longer. Upon 
its arrival in the State the act of Congress declares that it shall be subject to 
the laws of the States. 
* * * * * * * * * 
‘‘It is said the Supreme Court declared these laws to be unconstitutional in 
so far as they prohibited the sale of liquors by the importer or his agent in the 
original packages, and that Congress could not, in the language of the learned 
counsel, ‘ vivify a dead statute.’ There are two answers to this contention. 
The first is the act of Congress which relegates the original package of liquor 
on its arrival in the State to the laws of the State, passed in the exercise of its 
* police powers, and there is not now, nor ever has been, any doubt of the 

validity of those laws. It is not the laws of the State but the original package 
that is dead. The obvious design and intention of Congress was to withdraw 
at once the protecting shield of interstate commerce from original packages 
of liquor the moment they entered the State where their transit was to end, by 
placing them on the footing of liquor produced in the State, and declaring that 
they be subject to the same laws. This is what the Supreme Court, as I con- 


strue the opinion, had said Congress might do, and it is what it did do in 
language that admits of no evasion or discussion.” 
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Tae Orricia, Train STENOGRAPHER. — The leading American rail- 
road companies are vying with each other in the introduction of new 
improvements for the comfort and convenience of passengers. The 
limited express trains on the New York Central and Pennsylvania Rail- 
road are infinitely superior to the so-called train de luxe, that is to say 
the Orient Express, which runs between Paris and Constantinople, 
This statement is made with confidence and after actual experience asa 
traveler on all of these lines. The Pennsylvania Railroad has now in- 
troduced in their Limited Express a number of unique features, con- 
sisting of financial reports, observation cars, bath rooms for both sexes, 
a barber’s saloon, ladies maids, stenographers and type-writers. We 
have under our eye a letter from a member of the bar, dictated to the 
official stenographer of the Pennsylvania Railroad while in transit on 
the Limited Express. The copy is entirely accurate. The stenog- 
rapher and type-writer seems not to have been disturbed at all by the 
motion of the train. Indeed, the construction of the palatial cars em- 
ployed in those trains and the excellence of the road-bed are such that the 
motion is scarcely felt. In that consists the most vital difference be- 
tween the American and the European express train. The small 
coaches in Europe generally running on four and at most on six wheels, 
which wheels are not on trucks but are fastened by their axles to the 
bed of the coach, vibrate continually and jar the traveler, so that a 
long journey on them is exceedingly wearisome and injurious to health. 
The American railway coach, especially if in the center of a long train, 
glides along with an easy motion, the swaying of which is so gentle as 
to be scarcely felt, and as not to cause any inconvenience. 


Jupician Marrers. —Lord Chief Justice Coleridge was 
taken ill the other day while holding court, and had to quit the bench 
and be taken home. His trouble was an attack of acute gastritis. 
His many friends in America will be glad to learn that his illness is not 
serious, and that he will probably be at work again before this para- 
graph reaches our readers. - - - - The decisions of Lord Justice 
Cotton are much quoted and admired in America. The length of time 
during which he has held a judicial office in England and the great 
number of important questions that have come before the Court of Ap- 
peal for decision have helped to make the American bar better ac- 
quainted, perhaps, with his opinions, than with those of any recent 
equity judge, not excepting Lord Cairns. Our readers will regret to 
learn, that owing to failing health, he has lately retired from the English 
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bench. Mr. Justice Kay has been appointed to succeed him, and will 
hereafter be known as Lord Justice Kay. The last new lord justice 
is not unknown to American lawyers as a judge of distinction. The 
Law Journal (London) says of him that he ‘‘ has long been marked 
out for elevation to the Court of Appeal.”” - - - - The Jurist 
(London), referring to Sir James Hannen, the venerable President of 
the Divorce Court, says: — 


“Tt is difficult to associate the dignified and grave President of the Divorce 
Court with a joke; but even Sir James takes the bit out of his month in holi- 
day time, and can’t refrain from his little joke. He must have been quite, 
frisky this long vacation when staying at the Hotel de Jura at Dijon; for, on 
signing the visitor’s book, he appended the remark: ‘I am sorry to divorce my- 
self from this good hotel.’ We have no doubt that the regret was mutual.” 


We join in this implied praise of the Hotel Jura, and shall not send 
them a bill for this puff either; but they must give us a bottle of their 
extra good Burgundy on our next visit. 


Tue New Constitvtion oF Japan. — The full English text of the 
constitution recently promulgated in Japan, which we elsewhere print, 
and for which we are indebted to a learned Japanese gentleman, will 
have a curious interest for our readers. Japan is, so far as appears, the 
first Oriental nation in the range of history to establish a free constitu- 
tion. As a general rule, the conception of sucha thing as a right of 
self-government, by the people through their duly elected legislatures, 
is one which does not enter the Orientalmind. What is the more remark- 
able about the establishment of such a government in Japan is, that this 
constitution is, so far as appears, the spontaneous gift of an absolute 
monarch to his people. It has not been extorted by a revolution, nor 
compelled by threats, nor preceded by any violent agitation. The Mi- 
kado has simply performed an act of plain justice and sound policy ; and 
he probably does not appreciate the fact that, in so doing he has render- 
ed his own name immortal so long as history is read and laws endure. 
Of those whose names are held in deepest reverence by mankind, in the 
first rank stand the prophets — the founders of religions: Moses, Gautama, 
Zoroaster, Jesus, Mahomet. In the second rank stand the conquerors 
of empires: Alexander, Cesar, Ghengis, Charlemagne, Napoleon. In 
the third rank stand the law-givers: Solon, Lycurgus, Numa, Justin- 
ian, and again Moses and Napoleon. The praise which is accorded to men 
of the second class is mere hero worship, a characteristic of mankind in 
barbarous stages of development. The first and the last class belong 
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together, and will be reverenced by men in their more civilized stages of 
development, as the founders of salutary institutions. The Japanese 
Emperor, by one of the most unique acts of enlightened justice of 
which history affords an example, has (and doubtless without knowing 
or intending it) lifted his name entirely above the long line of his an- 
cestors, ‘‘ unbroken for ages eternal,’’ and linked it with those of the 
most illustrious law-givers. His name will be spoken in connection 
with those of Solon, Numa, and Napoleon, while his ancestors, exalted 
and honorable no doubt, will remain so many 


**Kings in dusty darkness hid.” 


It will be perceived, on reading this remarkable instrument, that the 
central idea which it embodies is the establishment of government by 
law, that is, by laws enacted by a free legislature, instead of ministerial de- 
crees and the arbitrary edicts of the sovereign. We presume that it has 
been modeled after some of the constitutions of Europe, possibly after 
that of Prussia. Certainly it is not modeled after those of America. 
Asa people emerge from absolutism, the first-stage in their development 
will be the establishment of a free legislature. The matter of restrain- 
ing the powers of this legislature will come afterwards, if at all. 
Roughly stated, this seems to be all that is attempted or accomplished 
by the constitution of Japan. All of our American constitutions, Fed- 
eral and State, contain direct restraints upon executive power. But this 
Japanese constitution contains no direct prohibitions against the power 
of the Emperor. Such a prohibition would not have been in keeping 
with the reverence with which the throne is regarded in Oriental coun- 
tries. But from beginning to end it abounds in implied prohibitions, 
in the form of enumerations of things that shall be ‘‘ as prescribed by 
law.’’ It is assumed that powers which are committed to the legislature 
will not be usurped by the throne, and no doubt the assumption is just so 
far as the present liberal and enlightened monarch is concerned. In 
our American constitutional development we have gone much further; 
we have thought it necessary to define and limit the powers of all the 
branches of the government, — the legislative, the executive, and the 
judicial ; and, strange as it may seem, in many of our State constitutions 
which have been established in the last quarter of a century, — notably 
in those of Pennsylvania, Illinois, and Missouri, —the chief effort seems 
to have been to restrain the legislative power. While we are thushedg- 
ing our legislatures about with restrictions, limiting the duration of 
their sessions, prescribing the manner in which they shail pass Jaws, 
and acquiescing in judicial decisions which nullify their acts, the el- 


de 
ta 
al 
I 
e 
I 


\ 
| 
| 
| 
| 


NOTES. 997 


der branch of the Anglo-Saxon family presents to the world the spec- 
tacle ofa legislature all powerful, untrammeled by express limitations, 
and not subject to a superintendence by the judicial courts. In this 
last category the Empire of Japan is now placed by her new constitution. 
Let us hope and trust that the subjects of the Mikado will defend and 
enjoy without abuse their well ordered liberty, as long as their Sacred 
Mountain shall ‘* cleave the clouds and break the storm.’’ 


Deatu oF Mr. Justice Miter. — Hon. Samuel F. Miller, one of the 
Justices of the Supreme Court of the United States, died suddenly at 
his residence in the City of Washington on the 15th day of October of 
the present year. His death has been universally regarded as a great 
loss to the court. The eulogies which have been pronounced upon his 
judicial and private character illustrate, on the one hand, the undoubted 
strength of that character, and on the other, our national tendency to 
man-worship and to indulge in extrayagant panegyric whenever an 
eminent lawyer or judge passes away. He has been characterized by 
many of these eulogists as the greatest judge who has sat upon that 
bench since the death of Marshall. Whether he surpassed some of his 
contemporaries, and especially Field, Bradley and Gray, we are not 
prepared to say. Many will doubt whether he had a stronger cast of 
intellect than that of Field; others, whether he was a better legal 
thinker than Bradley; while none will claim that he was as learned a 
lawyer as Gray, or that he possessed exceptional learning in the litera- 
ture of his profession. In this regard he occupies a relation to Gray 
somewhat similar to that which Marshall occupied to Story: he was a 
thinker rather than a compiler of the thoughts of others. If we may 
draw wisdom and knowledge into contrast, as some writers have done, 
he is to be regarded as a wise rather than a learned lawyer. It was 
said by the poet Young, in a passage which we venture to quote from 
memory, that, — 

“____ Knowledge dwells 


“Tn heads replete with thoughts of other men; 
** Wisdom, in minds attentive to their own.’’ 


Applying this comparison to Mr. Justice Miller, he was a man of wis- 
dom rather than a man of knowledge. 

He did not, when a new question was presented to him for decision, 
go into the recondite learning of the past, for the purpose of dis- 
covering what some other judge, under conditions which he could 
neither know nor appreciate, thought of some similar question; but, 
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planting himself on premises which all lawyers admit, he reasoned di- 
rectly to his conclusion, and stated that conclusion in simple and forci- 
ble language. If any well-trained lawyer were to pick up almost any 
one of the opinions delivered by Chief Justice Marshall and commence 
reading it, without knowing what it was or who was its author, he 
would at once perceive that it was the production of a master legal 
mind. The same may be said of the opinions of Chief Justice Shaw, 
Chief Justice Gibson, and a few others that might be named. To this 
catalogue of strong legal thinkers, we must undoubtedly add Mr, 
Justice Miller. 

He was not only distinguished for the quality, but also for the 
quantity of his work. At the time of his death he had written more 
opinions upon constitutional questions than any judge who ever sat 
upon the bench of that court, not excepting Marshall; he had moreover 
written more of the opinions of the court in the aggregate than any 
judge that ever sat in that court. He possessed a strong and dominat- 
ing will, and it may perhaps be not too much to say that his strength of 
will gave him an undue influence in the deliberations of the court, and 
sometimes led the court into undoubted errors. He would have had 
less influence in its deliberations if his strong will had not been accom- 
panied with absolute and undoubted honesty. He was entirely frank 
and truthful. He hated all sham and subterfuge. He had nothing to 
conceal, either in his public or private character. He acted according 
to his convictions without reference to how others thought or acted. 
His hatred of sham would have given him a feeling of contempt for 
many of the eulogies which have been pronounced upon his character 
since his death, could he have read them before. 

He has been pronounced the greatest constitutional lawyer of that 
court since the time of Marshall. We are not sure but that he deserves 
to be so considered. He has also been credited with having stayed the 
tendencies of the court towards what is called federalism and centraliz- 
ation, — the suppression of the police power of the States. We greatly 
doubt whether he is entitled to this credit. In the great case of Ex 
parte Milligan, which stayed the hand of military power and suppressed 
the trial of citizens by military commissions, at the close of our civil war, 
we find his name in the column of the dissenting judges. And while he 
wrote the opinion of the majority of the court in the celebrated Slaughter 
House Cases,? upholding the police power of the States against Federal 
suppression under the fourteenth amendment, yet in many subsequent 
decisions he either wrote the opinion of the court or concurred in the 
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opinion of the majority, making grievous inroads upon those powers. 
He granted the writ of error to the Supreme Court of Missouri, and 
wrote the opinion of the court, in the celebrated case of Kring v. 
Missouri,! which was decided by a divided court, in which five judges 
overruled thirteen judges upon the same question, and saved from the 
gallows a most odious murderer and seducer on an untenable refinement. 
Still less can be said in favor of his opinion in Ex parte Medley,’ one of 
the latest opinions on constitutional questions pronounced before his 
death, in which a condemned murderer was released from the peniten- 
tiary of Colorado, on a writ of habeas corpus, upon the ground that 
since the murder was committed, the legislature of Colorado had passed 
an act changing the mode of confinement, between the sentence and 
execution, of capital felons, in a manner which increased the degree of 
punishment. It is perfectly obvious that all the changes introduced by 
the act of the legislature were of a character such as any jailer, having 
reference to the safety of his prisoner and the discipline of his prison, 
would be authorized to make without the aid of any statute. Medley 
and also another condemned murderer, released at the same time from 
the penitentiary of Colorado on the same ground, are now at large and 
at liberty to renew their crimes upon society. 

In fact, so far as it appears, the influence of Mr. Justice Millerin the 
court has been exerted generally in favor of the recent extravagant ex- 
tensious by that court of the writ of habeas corpus, not only in respect 
of Federal, but in respect of State sentences. When dealing with such 
sentences, that court, under the constitution of the United States, 
possesses appellate power only. The writ of habeas corpus was never 
regarded as an appellate writ until that court invented the conception. 
Having invented the dogma that the habeas corpus could be used as an 
incident of appellate jurisdiction by an analogy to the writ of error, the 
court was bound to keep within its jurisdiction by using it as a writ of 
error, and to confirm so much of every sentence as was found to be 
legal, and to discharge only so much as was found to be illegal. 

But instead of thus using it, they have committed a plain excess of 
their jurisdiction, by using it as other courts use the original writ of | 
habeas corpus,—by discharging prisoners entirely, whenever a slight 
excess of illegality has been foundin theirsentence. These indefensible 
auses of the writ of habeas corpus by the highest judicature of the 
United States, abuses which proceed in disregard of elementary princi- 
ples connected with the use of the writ, not only discourage the law 
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officers of the States in the prosecution and pifnishment of crime, but 
encourage the district judges of the UnitedStates, many of them small law- 
yers of limited learning and capacity, in making unjustifiable raids upon 
State sentences and State process ; a thing of which we have had several 
disgusting examples since the rendition of the original package decision, 

Moreover, Mr. Justice Miller seems to have concurred at all times 
with the majority of the court in that extravagant judicial expansion 
of the commerce clause of the constitution, which resulted in suppress- 
ing, to a great extent, the police powers of the States in respect of the 
importation of intoxicating liquors and other deleterious substances. 
He has been an exponent of the theory that this right to regulate com- 
merce is necessarily exclusive in Congress, and that until Congress acts . 
in the exercise of the power thus conferred, its non-action is tantamount 
to a declaration that, interstate commerce shall be free ; and hence, that 
any act of a legislature of a State which amounts to a regulation of or 
interference with interstate commerce, is to that extent void. The court 
upholds, as a mere judicial theory, the police power of the States, and 
concedes that Congress possesses none of the police power. They 
characterize this police power as the power to preserve the lives, the 
limbs, the health and the morals of the people of the State. But while 
they give to the police power this exalted character, making it in short the 
power of self-preservation, they hold that it must yield even to the 
power to trade and dicker guaranteed by their theory of the operation 
of the interstate commerce clause of the constitution. This, and nothing 
less than this, is the result of the original package decision. Under the 
operation of that decision no State could exclude from its limits any 
substance which a dealer in any other State or in any foreign country 
might choose to import therein, no matter how deleterious it might be 
to the lives, the limbs, the health, or the morals of the inhabitants of 
the State, unless its importation were prohibited by a treaty or act of 
Congress. A State legislature could not, without violating the inter- 
state commerce clause of the constitution, exclude infected rags from 
Mediterranean ports, diseased cattle from Texas or the Indian Terri- 
tory, opium from India, or any other deleterious substance. 

In 1840 the Chinese government made a decree excluding from its 
ports the opium which was being imported into that country by foreign 
merchants, mostly from India by merchants of England. The Chinese 
government, in excluding that most injurious species of the drug, pro- 
ceeded on grounds which concerned the health and morals of its inhab- 
itants. In obedience to that decree, ®he English merchants at Hong 
Kong surrendered up 20,000 pounds of the drug to the Chinese authori- 
ties, which they deliberately burned. But Great Britain now added 
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another chapter to the long line of infamy represented by the history of 
its dealings with weaker nations. It deliberately bombarded Hong 
Kong, compelled the Chinese government to revoke the decree, to ad- 
mit the deleterious drug to its markets, to pay an indemnity of six 
million dollars for this most shameful and unjust war, and to 
cede to them jurisdiction over the city of Hong Kong. England 
thus, by a physical bombardment, forced a weak and helpless nation 
to open its ports to a traflic in a drug most deleterious in its 
character and injurious to its citizens. The Supreme Court of the 
United States, by a judicial bombardment, beat down the barrier of 
every State constitution and every State statute suppressing the traffic 
in alcoholic drinks and forced every State to open its markets to the traffic 
in these deleterious substances. No lasting fame as a constitutional 
lawyer can be built upon the fact of concurrence in such a decision. 

Mr. Justice Miller was what many Americans are proud to call 
themselves, a self-educated man. He was born in Richmond county 
Kentucky, April 5th, 1816. His father was a Pennsylvania German 
farmer, who had recently emigrated to Kentucky. His mother belonged 
to a family who emigrated to the same State from North Carolina. The 
early years of his life were spent on a farm. His scholastic education 
was very limited, and such as could be afforded by the common schools 
of that country and at that time. He was in early life employed in a 
drug store, and this gave him an opportunity and taste for the study of 
medicine, and, on reaching his manhood, after spending two years in the 
medical department of the Transylvania University, he graduated as a 
doctor of medicine, at the age of twenty-two. He subsequently married 
and entered upon the practice of medicine in Knox county, Kentucky. 
His success in the practice was immediate and unusual, but there were 
disagreeable things connected with it which did not satisfy his cast of 
mind; and accordingly he commenced the study of the law while riding 
around with his saddle-bags as a doctor of medicine, and was admitted 
to the bar in 1847, at the age of thirty-one. We do not recall the name 
of any other eminent lawyer who came to the bar so late in life, with the 
possible exception of the late Mr. Justice Byles. Fifteen years later, under 
an appointment from President Lincoln, namely, on the 16th of July, 
1862, he ascended to the exalted seat of a Justice of the aasaauen Court 
of the United States. 

This deficiency of early scholastic training was shared by Mr. Justice 
Miller in common with several of his predecessors and associates. Chief 
Justice Marshall was not a college graduate, though he had considerable 
early training. Mr. Justice McLean seems to have had no better edu- 
cation than could be obtained in the common schools at an early day. 
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Mr. Justice Clifford had only such an early education as he could obtain 
for himself by teaching school a portion of the time and attending school 
during the intervals, and he completed his education at an obscure 
school known as the Hampton Literary Institute. The early education 
of Mr. Justice Swayne was restricted to such training as could be ob- 
tained in. the common schools of Virginia at an early day. If we recur 
to these eminent examples, and especially to that of Mr. Justice Miller, 
we must conclude that a collegiate education is not at all essential in 
this country to the highest success as a lawyer. It is barely possible 
that much scholastic training, burdening the mind as it does with a vast 
impedimenta, impairs one’s capacity for original thought. It is possible, 
for instance, that if Shakespeare had been a graduate of Oxford, his 
mind would have been so trained to the literary theories of the schools 
that he would not have written with that bold and free originality which 
is his distinguishing characteristic. It is also possible that if Mr. Justice 
Miller had been highly trained in the schools in his youth, that training 
might have impaired the originality which was the strongest trait of his 
mental character. But, even granting the truth of this theory, it may 
be said, on the other hand, that the education acquired in American 
colleges, especially in those of an early day, is not extensive enough to 
hurt any one, or greatly to impair his capacity for original thinking. 
Chancellor Kent, in referring to his early training and his graduation at 
Yale, wrote of the humble character of the course at Yale at that day. 
We find that Mr. Justice Story graduated at Harvard at the age of 
nineteen, and that Mr. Justice Campbell graduated at the University of 
Georgia at the age of fifteen! Certainly, the process of education and 
drill through which students went under those circumstances did not 
impair their minds as much as the minds of the Chinese children are 
impaired in learning their interminable written language. It cannot be 
said that swch an education destroys capacity for original thinking, and 
leaves the man a mere memorizer. 

When Mr. Justice Miller became a lawyer, he naturally took an in- 
terest in politics, and he attached himself to the Whig party. The anti- 
slavery feeling was growing at that time, but principally in the North. 
There were, however, in Kentucky, a few courageous and pronounced 
anti-slaverymen, and there was considerable anti-slavery sentiment in 
the mountainous counties of Eastern Kentucky, where slave labor was 
not profitable, but where it entered into a degrading competition with free 
labor. In 1849 the election of delegates to a convention to revise the 
constitution of Kentucky took place. Mr. Justice Miller became acan- 
didate for delegate to that convention on a programme of avowed op- 
position to slavery. Another candidate in his county offered himself 
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for the suffrages of the people upon the same programme. The name 
of that candidate was Silas Woodson, at a later day Governor of Mis- 
souri. In order not to divide the anti-slavery vote, Miller withdrew in 
favor of Woodson. The result was that Woodson was elected, and he 
was the only anti-slavery delegate in the convertion. The constitution, 
established by that convention and ratified by the people, contained 
additional measures for the protection of slavery, among them a provision 
authorizing the legislature to prohibit the emancipated slaves from re- 
maining in Kentucky. The spectacle of the free negro mingling with 
the slave, encouraging the latter to thoughts of freedom and making him 
discontented with his lot, was a dangerous one to slavery, especially in 
a border State. As Mr. Miller foresaw that his slaves, if emancipated in 
Kentucky, might not be allowed to remain there, he, in 1850, deliberately 
put them on board a steamer and with them migrated to Keokuk, in 
the State of lowa, where he emancipated them, and where they or their 
descendants still reside. This circumstance in his history, which is not 
generally mentioned in his biographies, illustrates the strong character 
of the man. No doubt, however, his chief motive for leaving Kentucky 
was that, in consequence of his pronounced anti-slavery views, and of 
the great hatred in which the so-called *‘ Abolitionists ’’ were held, the 
road to professional, and especially to political success, seemed closed 
against him, as long as he remained in that State. No sooner had he 
established himself at Keokuk than his success as a lawyer became pro- 
nounced. He practiced not only on the circuit in Iowa, but on those 
of Illinois, on the other side of the river, extending his journeys as far 
as Springfield, and becoming intimate with Mr. Lincoln, and also with 
David Davis, who was a State circuit judge at that time. His promo- 
tion to the Supreme bench of the United States was due, in a large 
measure, to his personal intimacy with Mr. Lincoln, and to the estima- 
tionin which Mr. Lincoln held his abilities as a lawyer. 


Tue Farmers’ ALLIANCE AND AN ELecTIvE Jupiciary. — The 
Farmer's Alliance of Illinois, at their last convention, passed a resolu- 
tion demanding the election of the Federal judges by the people. We 
trust that the following press dispatch is not a fair suggestion of the 


kind of Federal judges the farmers will elect when they bring about 
that reform : — 


‘Topeka, Kas., Nov. 12.—C. McKay, a farmer, was elected judge cf the 
Twenty-fourth Judicial District, composed of the counties of Barber, Harper 
VOL. XXIV. 65 
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and Comanche. McKay has no knowledge of law. It is learned to-day that 
the Alliance has raised a purse to send McKay to the Ann Arbor (Mich.) Law 
School to take a course in law. As his term of office begins January 13, he 
has sixty days in which to master the laws and prepare himself for the admin. 
istration of justice between the clients of one of the largest judicial districts 
of the State. There are Alliance county attorneys in several counties of the 


State, itis said. None of them are eligible, as the law plainly provides that a 
county attorney must be a member of the bar. 

“ The law-makers evidently never anticipated that a man who had not studied 
law and been admitted to the bar would be elected judge; hence the statutes 
do not provide that a judge shall be so qualified, and McKay or any other man, 
no matter how ignorant of the law he may be, is eligible toa judgeship. While 
it is not likely that the coming legislature, being strongly Alliance, will amend 
the law so as to require a judge to be a lawyer, it is reasonable to presume 
that the first Republican legislature will take action in that direction.” 


We predict that the purse will not be raised. The average farmer 
regards learning with a rooted suspicion. He has no more use for it 
than the backwoods preachers of an early day had. This is of course 
not true of all farmers. But they have the same suspicion of learning 
which the Knights of Labor have. That body, it will be remembered 
have (or at least had) a provision in their constitution that no lawyer 
could belong to it. ‘The Kansas farmers will spend no money in “ ed- 
dicating Bro. McKay.’’ That would not enlarge his sense of ‘‘ jestice,’’ 
thought it might sharpen his cunning. ‘‘ He kin jedge good enough for 
us.’’ In view of some decisions that have recently been rendered 
by Federal judges, we suggest that, instead of a constitutional 
amendment making the Federal judges elective, we have one pro- 
viding that none but lawyers shall be appointed to United States 
judgeships. 


A Correction. — We have received a copy of the brief of Messrs. 
Robertson & Coke, of counsel for the receiver appointed by the State 
court in the case of the Mercantile Trust Co. v. Missouri, Kansas & 
Texas R. Co., noted by us in our July-August issue, at page 668. We 
note with pleasure that they did not make the wild proposition which 
we ascribed to them from the reading of the opinion of the Federal 
court. They have not asked us tv make this statement, but we deem it 
just and proper that it should be made. 


Tue Bancrort—Wnaitney CataLocue. — We have received from the 
Bancroft-Whitney Company, of San Francisco, a new catalogue of their 
legal publications. In the fore part of it they give what purport to be 
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the portraits of some of their leading authors. Prof. Pomeroy looks 
like Stonewall Jackson, stately and grand. Mr. Freeman has a nervous 
intellectual face, like that of Julius Caesar. Mr. Lawson has the head, face 
and side whiskers of a well-educated and well-fed Englishman. Something 
is the matter with the other picturein the list. He is evidently laughing, 
possibly at the success of his works in the hands of the Bancroft-Whit- 
ney Company. It is more probable, however, that that portrait was 
taken with a detective camera while the subject of it was reading the re- 
view of his latest work in the Law Librarian. None of them are as hand- 
some as the editor of the Chicago Legal News or the editor of the 
Albany Law Journal, and the Bancroft-Whitneys themselves are just as 
handsome, and, in their department of the world’s work, just as capable. 


Hammonp’s BLackstone.— We have only time to acknowledge, be- 
fore going to press, a beautiful copy, in four volumes, of a very impor- 
tant addition to our legal literature, in the form of an edition of 
Blaekstone’s Commentaries, by Prof. William G. Hammond, Dean of 
the St. Louis Law School. It is issued by the Bancroft-Whitney Com- 
pany, of San Francisco, in what is known as the Practitioners’ Series. 
It is founded on the eighth English edition of Blackstone, that being 
the last edition published before the final achievement of American 
independence. All other current American editions are founded on the 
ninth English edition, edited by Dr. Burns after Blackstone’s death, 
after the adoption of the English common law by the American States, 
and including the statutory changes made in England after our inde- 
pendence. It is well known that Dr. Hammond has been engaged upon 
this important work for many years. Writing deliberately during his 
leisure hours, he has written a considerable commentary on each chap- 
ter of Blackstone, and this commentary appears printed at the end of 
each chapter in the same type as the text. This, in our judgment, is 
much better than it would have been to attempt to print an extensive 
commentary on the text in the form of marginal notes, where he would 
have been cramped for space and obliged to resort tosmallertype. We 
venture to express the opinion that the commentaries on the text, by so 
great an authority on the history of the common law, will be read by 
the student, the lawyer and the judge, with as much interest as the 
text itself. We cannot commend the taste of the publisher, and we 
feel sure that Dr. Hammond cannot, in publishing his portrait as a 
frontispiece in connection with that of Mr. Justice Blackstone ; for, al- 
though we doubt whether he is inferior to the great commentator in 
learning, he is far less distinguished and certainly less handsome. 
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Liasitity OF Banks FOR THE DEFAULTS OF THEIR CORRESPOND 
It is a general principle in the law of: agency, in conformity with the 
maxim respondeat superior, that if A. undertakes to perform a service 
for B., and A. appoints an agent to perform the service, A. must answer 
to B. for the defaults of such servant. Many courts have allowed an 
exception to this rule in favor of bankers, in respect of paper received 
by a bank for collection at a distant place, — holding that if the banker 
undertaking the service exercises reasonable diligence in selecting an 
agent, at the place where the paper is due, to make the collection, he 
will not be answerable to the owner of the paper, if the agent so se- 
lected embezzles the money. That such an exception to a well-known 
general rule has been made by the judges forms a striking illustration 
(of which many more could be given) of the extent to which the judge- 
made law has been warped in favor of money and power. No reason 
under heaven can be given for this exception in favor of bankers, except 
that they were in the habit of discounting and renewing the notes of the 
judges. The Supreme Court of Minnesota has placed itself on the side 
of sense and justice in Streissguth v. National German Bank,' by hold- 
ing that a bank is not exempt from the principle of the law to which 
other people have to bow, that every person is liable for the acts of 
such agents as he appoints to transact the business which he under- 
takes to perform. Collins, J., who delivered the opinion of the court, 
cited the following authorities as holding the same way: Exchange 
Nat. Bank v. Third Nat. Bank (1884),? Allen v. Bank (1839),° Ayrault 
v. Bank (1872),4 Simpson v. Waldby (1886),5 Titus v. Bank (1871),® 
Reeves v. Bank (1858),7 Tyson v. Bank (1842),8 Express Co. v. 
Haire (1863),9 Mackersy v. Ramsays (1843),!° Van Wart v. Woolley 
(1824)." 


Rieut or Action By A Wire FOR ALIENATING THE AFFECTIONS OF 
HER Hvusspanp.— That a husband may maintain an action for damages 
against one who has alienated the affections of his wife is old and 
well-settled law. No doubt the common law, in originally giving this 
action, proceeded on a ground very similar to that on which it proceed- 
ed in giving a right of action for the seduction of a minor daughter or 
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the enticing away of an apprentice — loss of service. The wife was, 
in early conceptions, what she still is in barbarous countries, a species 
of property, at least the servant of her husband. These conceptions 
still linger in many of our semi-barbarous American communities. No 
jury can be assembled in this country that will convict a man of any offense 
who has slain the seducer of his wife; and in Texas they have a statute 
which makes the act of killing a man caught in flagrante delicto with the 
slayer’s wife justifiable homicide. As the statute mpkes no exception in 
the case where the husband connives at the crime of the wife — a thing of 
not uncommon occurrence, it is almost monstrous in its barbarity. From 
these remedies and privileges, which are given to the husband on the 
conception that his wife is a species of property, and that he who tam- 
pers with her poaches on his preserves, so to speak, we turn to inquire 
what rights the poor wife has in case another woman alienates her hus- 
band’s affections. Two American courts have recently answered that 
she has none.! The Maine court, in so holding, convey to her the 
gratifying intelligence that she is not without a remedy —she can geta 
divorce! But just how a divorce will restore to her what she has lost 
does not very clearly appear. A technical obstruction to the mainte- 
nance of such an action existed at common law, in the rule that in actions 
for personal injuries to the wife the husband must be joined for con- 
formity. But under some of our modern codes a wife is allowed to sue 
alone for rights which are strictly personal to her; and accordingly the 
New York Court of Appeals has lately held that, under § 450 of the 
Code of Civil Procedure of that State, a wife may maintain an action 
in her own name, and for her own benefit, without joining her husband 
as aparty, against one who has enticed him from her, alienated his 
affections and deprived her of his society.2, The Supreme Court of 
Errors of Connecticut have recently decided the question in the same 
way,® and New Hampshire has followed in the same wake.‘ Thus, the 
rough edges are growing mild, and the remaining barbarism is being 
slowly wiped out of that collection of judge-made law which has been 
so often called the ‘‘ wisdom of ages.’’ 


1 Doe v. Doe (Me.), 20 Atl. Rep. 
83; Duffies v. Duffies (Wis.), 45N. W. 
Rep. 522. 

2 Bennett v. Bennett, 116 N. Y. 584, 
overruling Van Arnam v. Ayers, 67 
Barb. (N. Y.) 544). Haight and Par- 
ker, JJ. dissented. In this opinion 


Vaun, J., collects the authorities on 
the subject at considerable length. 

8 Foot v. Card, 57 Conn. 247; s. ¢. 
18 Atl. Rep. 1027. 

* Seaver v. Adams (N. H.), 19 Atl. 
Rep. 776. 
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NOTES OF RECENT DECISIONS. 


Stratus or Psycuic Facrs 1x Courts or Law: ADMISSIBILITY OF 
Evivence: Law or, Liner: New York, Supreme Court, Part IV., 
Ciry anp County or New York, Berore Beacu, J.: WELLS v. 
Bunpy.' — Action for libel; damages claimed, $20,000. 

This case presents certain novel questions that have not yet received 
an authoritative adjudication. 

Mrs. Wells, the plaintiff, is what is usually known as a ‘‘ materializing 
medium.’’ The defendant, Bundy, is the editor and publisher of a 
Chicago newspaper entitled The Religio-Philosophical Journal, in 
which appeared the words complained of, to wit: ‘* If necessary, we 
can prove in the courts of New York City that Mrs. Wells is a vile 
swindler, and has been for years using trick cabinets and con- 
federates.’’ 

Defendant pleaded the truth in justification. The question I propose 
to discuss is whether, by the rulings of the court, the plaintiff was de- 
prived of any right secured to her by the law of the land; and I shall 
lay out of the case all questions touching either the truth of defendant’s 
charge, or the reality of the so-called ‘‘ spirit phenomena,’’ they having 
no bearing on the legal issues involved. 

To interrogatories propounded to the jurors by plaintiff’s counsel 
they all replied, in substance, that they would not believe in the occur- 
rence of certain extraordinary facts, such as are alleged to occur at 
‘* spirit seances,’’ though testified to by unimpeachable witnesses ; and 
two of them added that even should such facts be conceded by the other 
side, they would still refuse to believe them. 

Plaintiff's counsel then stated that they were prepared to prove the 
occurrence of such facts by credible witnesses, and that evidence of 
them would be material to her case. But the judge ruled such evi- 
dence to be irrelevant to the issue, declaring that he would exclude it if 
offered, and overruled plaintiff’s objections to the jury. Thereupon, 
plaintiff’s counsel declining to proceed, on defendant’s motion the suit 
was dismissed with costs. 

The question of the status in court of this class of facts came up 


1 Bundy’s pamphlet report of trial, Banner of Light of Jan. 11 and Feb. 
15, 1890. 
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some years ago in London. The medium, Slade, who professed to ob- 
tain direct spirit writings between two slates independently of any 
agency on his part, was prosecuted before a magistrate under a statute 
of George II. for the punishment of fortune tellers and other pretenders 
of asimilar sort. The prosecuting witness was Professor Lankester, 
F. R. S. There was no direct evidence of fraud; but Prof. Lankester 
swore that on one occasion Slade had taken a slate on which no writing 
was visible, and after holding it for a few moments under his table, it 
was found to be covered with writing. The witness stated that it was 
physically impossible for the writing to have been done during the short 
time the slate was out of sight, the magistrate adjudged that it must 
have been done beforehand, and so convicted Slade of fraud under the 
act. 

In this case the magistrate had admitted the testimony of a number 
of witnesses of unquestionable character, including one or more eminent 
scientists, to the effect that they had witnessed similar results at sittings 
with Slade, under conditions that rendered fraud simply impossible. 
But, the magistrate felt himself bound, he said, to disregard this testi- 
mony, however respectable ; ‘* the facts testified to being impossible, as 
contrary to established laws of nature.”’ 

The meaning of the proposition here laid down obviously is that 
courts of law may pronounce judicially what facts are, and what facts 
are not ‘‘ contrary to the established laws of nature,’’ and that should 
facts occur inexplicable under any known law, they would have no 
standum in curia. 

The case at bar presents two important questions which must sooner 
or later come up for adjudication by our highest courts. One of them 
is: May a court of law reject evidence of any class of facts on the 
ground of their supposed impossibility ? 

Considering the infinite variety of supposable cases, this question 
might lead to a very wide discussion with little hope of arriving at any 
general and indisputable principle. It will be sufficient for the present 
purpose to limit the inquiry to the particular class of cases of which 
Wells v. Bundy is the type; in other words, to cases where certain 
apparently inexplicable phenomena are charged as having been pro- 
duced by the fraud of a ‘‘ medium.’’ And the question before us, pre- 
cisely stated, is this: Assuming for the moment the facts proposed 
to be given in evidence in that case to have been relevant to the issue, 
would the judge have been legally justified in rejecting them on the 
ground of their impossibility ? 

At the outset we must carefully distinguish the bare facts themselves 
from any of the various theories claiming to explain them, such as the 
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agency of departed spirits, ‘‘ psychic force,’’ or some hitherto unknown 
law of nature. So far as appears, Mrs. Wells did not seek to rest her 
case on the theory that the phenomena in question were produced by 
departed spirits ; and neither was it necessary for her to do so. All she 
claimed was the right to prove facts tending to show that the manifesta- 
tions given in evidence against her may have occurred independently of 
any conscious agency on her part. 

As to the impossible, can we safely pronounce any physical phenom- 
enon impossible as ‘‘ contrary to the laws of nature ’’ until we have 
learned what those laws are? Do not the ‘‘impossibilities’’ of one 
generation often become matters of common knowledge in the next? 
Because an alleged fact is inexplicable under any known law, must it 
be rejected in the face of unimpeachable testimony that it really oe- 
curred, when such facts ever have been and still are occurring all around 
us? The fall of Newton’s apple was such a fact. All that Newton did 
was to range it under a more general fact, that of gravitation. But to 
this day, who has ever explained the factof gravitation? On this point, 
experto crede, being a legal maxim, I may properly cite the publicly de- 
clared opinion of Argo, one of the greatest of physical philosophers: 
‘** He is a bold man who, outside of pure mathematics, will pronounce 
anything to be impossible.”’ 

Again: The denial a priori of facts of a nature hitherto unknown 
virtually shuts out all evidence of the operation of natural forces before 
unknown. Less than a century old is the discovery that water is simply 
a chemical compound of two invisible gases, which an electric current 
will disunite and set free. Those who undertake to define a priori the 
limits of the possible should, to be consistent, reject all testimony to 
this apparently impossible fact. 

Suppose the properties of the loadstone to have remained unknown 
to the present time — and there is nothing in the nature of things to for- 
bid such a supposition —and that evidence were offered in court of 
the mysterious phenomena of magnetic attraction. On the theory that 
the judge presiding may decide a priori what facts are possible and what 
are impossible, he would be justified in rejecting all evidence of these 
phenomena on the ground of their being obviously contrary to the law 
of gravitation. The discovery of the properties of the magnet was the 
discovery of a natural force before unknown; a force capable of sus- 
pending the established law of gravitation. Now, where is the manen- _ 
titled to announce ex cathedra that hereafter no other natural force 
capable of suspending a law of nature will ever be discovered? And 
should a suitor in court claim that such a natural force has been lately 
discovered, and that the fact of its’ existence is material to his case, 
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would it be within the legitimate scope of judicial authority to exclude 
the testimony offered to prove it? 

Nothing that has been said thus far is in criticism of the judge’s ac- 
tion in Wells v. Bundy; since the report of the trial does not show that 
he intended to exclude the testimony offered on the ground of the facts 
to be testified to being impossible. ‘The sole ground stated by him was, 
substantially, that defendant’s answer alleged the use by the plaintiff of 
confederates and trick cabinets, and that the facts offered by the plaint- 
iff in evidence did not come within the issue to be tried. But what was 
that issue, if not this: Were the manifestations in question produced 
by trick, as alleged by defendant, or by some power independent of any 
agency of the medium, as alleged by the plaintiff? Could the judge 
mean thatafter defendant had adduced his evidence of trick, the plaint- 
iff could not be permitted to meet it by showing that in what occurred 
she might have had no conscious agency? It would be unjust to at- 
tribute any such meaning to a judge of common intelligence. I shall 
therefore assume that his ruling, as given, went no further than this: 
That, if defendant should succeed in proving plaintiff’s fraud on one or 
more occasions, his justification would be substantially made out, 
whether or not, on other occasions, the manifestations had been genuine ; 
and that therefore what may have taken place on these other occasions 
was irrelevant to the issue. 

And this brings us to the other important question arising out of the 
case. But before stating it, let me refer to a well established principle 
in the law of libel, which is this: In a civil action for a libel charging 
the plaintiff with crime, the truth being pleaded in justification, the 
justification must be made out by the same evidence that it would be 
necessary to convict the plaintiff on an indictment for the offense 
charged; and the plaintiff is entitled to the benefit of the reasonable 
doubt that would be his protection on a criminal trial.! 

The question is this: On the trial of an indictment for obtaining 
money under false pretenses and founded on defendant’s exhibition of 
certain psychical phenomena claimed to have occurred independently of 
defendant's own agency, but charged to have been produced by trick, 
is evidence admissible for the defense that on other occasions the same 
or similar phenomena occurred under conditions that rendered any con- 
scious agency of the medium in producing them physically impossible? 

If the true answer to this question is in the affirmative, then the judge’s 
ruling in Wells v. Bundy was erroneous; and that it was erroneous will 
appear, I think, when tested by the rules of the common law in respect 
to the admission of evidence. 


1 2 Greenl. Ev., § 426. 
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In the first place, it is no valid objection to evidence offered that itis 
to prove a fact not expressly put in issue in the pleadings. It is ar 
every-day practice in a certain class of cases, on trials for instance for 
passing counterfeit money, or for obtaining money under false pre- 
tenses, for the prosecution to give in evidence facts having no connec- 
tion whatever with the particular offense charged, and merely for the 
purpose of showing defendant’s probable animus or guilty knowledge. 
And if the law allows the prosecution to resort to facts unfavorable to 
the defendant that are wholly outside of the issue, it would be a mon- 
strous rule that should debar the defendant from the same privilege by 
shutting out such facts dehors the issue as might tend to his acquittal. 
Indeed, if only facts put directly in issue on the record could be proved 


there would be an end to the introduction of any circumstantial evi- 
dence whatever. 


The truth is that the law recognizes no hard and fast line between 
facts that are relevant and facts that are irrelevant. Relevancy to the 
issue depends upon the circumstances of the particular case. In refer- 
ence to the admissibility of evidence Wharton properly observes! that 
‘** the reasoning in courts of justice is the reasoning of common sense, by 
which men of common sense and justice are guided in forming their 
opinions as to the conduct of others.’”’ And again:* ‘‘ The tests we 
apply in jurisprudence are the tests we apply in historical and social 
criticism.’’ And again:* ‘‘ Where the question at issue is fraud, 
peculiar latitude in the reception of facts, both inculpatory and ex- 
culpatory, is allowed.”’ 

The general principle clearly is that any fact whatever is admissible 
in evidence if it may appear to the common sense of the jury to throw 
light upon any material fact at issue in the case. And in the class of 
cases we are now considering there is a special reason for the applica- 
tion of this principle. The defense of a party charged with fraudu- 
lently producing certain manifestations comes into court weighted down 
by the extraordinary and prima facie incredible nature of such manifest- 
ations; appearing on their face so improbable as to raise an over- 
whelming presumption that they could not have occurred independently 
of the party’s agency. ‘To meet this seemingly conclusive presumption, 
should not a defendant be allowed to prove, if he can, that such mani- 
festations do sometimes occur under circumstances where fraud is im- 
possible, and to bring them within the domain of ordinary facts? And 
especially if they have occurred under just such circumstances when the: 
defendant was the medium? 

Let us suppose an analogous case. 


2 Crim. Ev., § 21. 2 § 25. 
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Professor Carpenter, the ‘‘ psychologist,’’ has been for years exhib- 
iting (and always for money) what he claims to be his mysterious 
power of compelling people by his mere will or suggestion to perform 
in public the most ridiculous antics, and to see and hear absurd and im- 
possible things. Very many of those who have witnessed these exhi- 
bitions are convinced that they are carried on by collusion. A skeptical 
editor publishes as follows: ‘‘ If necessary, we can prove in the courts 
of New York City that Mr.Carpenter is a vile swindler, and has for years 
been using confederates.’’ Sued for libel, he pleads the truth in justifi- 
cation ; alleging that he has witnesses to prove that at some of his public 
exhibitions they were themselves employed by him as confederates. At 
the trial, being questioned, the jurymen all declare that they would be- 
lieve no testimony, however respectable, that such things had ever oc- 
curred except by collusion. Professor Carpenter objects to the jury, 
on the ground that he is ready to prove by unimpeachable testimony 
that at various times these extraordinary facts did occur when collusion 
was impossible, and that this evidence is material to his case. The 
judge overrules his objection to the jury on the ground that he should 
exclude such evidence as inadmissible, ‘‘ such facts not coming within 
the issue to be tried.’”? And thereupon, the plaintiff declining to pro- 
ceed, the case is dismissed and this, mutatis mutandis, is precisely the 
history of the trial in Wells v. Bundy. 

To more fully illustrate the principle I am contending for, let us sup- 
pose another case, entirely dissimilar in its circumstances to that of 
Professor Carpenter. John Stiles, an artist, arrives, a stranger in New 
York City. He advertises for pupils, and hangs in his studio a picture 
bearing his-signature as a specimen of his talent and competency to 
teach. The merits of the picture are such as secure him some paying 
pupils. The editor of a city journal publishes as follows: ‘‘ If neces- 
sary, we can prove in the courts of New York City that John Stiles is a 
vile swindler, and has been using a picture painted by another and 
better artist, in order to draw pupils.’’ Sued for libel, he pleads the 
truth in justification ; alleging that he has witnesses to prove that plaint- 
iff is a very inferior artist, incapable of painting the picture in question, 
which he had caused to be painted by another; and also a witness to 
whom the plaintiff had confessed the fraud. The plaintiff, not being 
able to produce direct evidence of his having painted the picture him- 
self, offers the testimony of artists of undoubted competency and of un- 
impeachable character to the effect that he had repeatedly worked in 
their presence, and that he was fully competent to have painted the 
picture in question. 

Now, the question is, not what weight the jury might give to this 
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testimony — that would of course depend upon all the evidence in the 
case taken together— but simply, whether, if believed, it would not 
naturally and reasonably operate to cast some doubt, at least, over the 
defendant’s evidence, and even, if there were suspicious circumstances 
about it, to overthrow it altogether. And if the true answer to this 
question is in the affirmative, the evidence offered by the plaintiff in 
Wells v. Bundy was clearly admissible under the rules I have cited from 
Wharton’s Criminal Evidence. 

As to the judge’s overruliag plaintiff ’s objections to the jury, he 
was right in so doing if the evidence offered was legally inadmissible ; 
otherwise, he was wrong. A juror who has formed and expressed an 
opinion is incompetent; a fortiori, if he declares that no evidence 
would cause him to change it. In C. v. Austin,’ a juror was excluded 
whose opinion was adverse to the constitutionality of the law under 
which the defendant was indicted, on the ground that even were the de- 
fendant conclusively guilty, he would vote to acquit. Now, in this case 
of Wells v. Bundy, the jury would have felt bound to convict, on proof 
of the manifestations alone, without the shadow of any evidence of fraud ; 
and in spite of their oath to ‘‘a true verdict give according to the law 
and the evidence.’’ Obviously, under these circumstances, plaintiff’s 
counsel were compelled, in duty to their client, to decline to proceed 
with the trial. 

Another question as to the law of libel is suggested, not by the case 
of Wells v. Bundy itself, but by an incident growing out of it. After 
the dismissal of the case the defendant Bundy published a pamphlet 
purporting to be a report of the trial, and for a considerable time ad- 
vertised it for sale in his journal precisely in the following form: — 

Plaintiff's cause championed by H. J. Newton. Case called 
the Defendant present, ready and anxious to keep his word, 


Mr. Newton backs down and refuses to allow the case to go 
to trial, which course is considered by able lawyers as 


AN OPEN CONFESSION OF GUILT. 


In Pamphlet Form. 


Brief History of the Career 


ELIZA ANN WELLS 


As an alleged Materializing Medium, together with Plaint- 
iff’s Bill of Complaint and Defendant's Amended Answer, 
the Questions of her lawyer to the Jury, Argument with the 
Court, Rulings of the Court, Action of Defendant’s Counsel 
and Dismissal of the Case. 


17 Gray, 51. 
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Mrs. Wells, as Bundy well knew, had made no confession of guilt at 
the trial. Yet here was an advertisement worded and printed in so in- 

nious a manner as to convey the impression to all those persons who 
should not stop to read the matter in small print that Mrs. Wells had 
made an ‘‘ open confession of guilt’’ in court. Now the question sug- 
gested by this advertisement is whether or not the courts would adjudge 
it to be a libel for which Bundy would be legally responsible. I have 
met with no case precisely parallel with it; but a decision by the Su- 
preme Court of Minnesota,! seems to announce a principle that will be 
generally accepted. The case was a suit for libel. The defendant, a 
furniture dealer (who had had some dispute with the plaintiff touching 
an alleged sale to him), had placed on a table in front of his store a 
placard reading thus: ‘‘ This was taken back from Dr. Woodling, as he 
would not pay for it; for sale at a bargain! ’’ He had also placed on 
the same table, at about two feet from the placard, a paper on which 
was conspicuously displayed ‘‘ Moral: ‘ Beware of Dead Beats.’’’ On 
appeal, the Supreme Court held that those two papers, read together, as 
they were presumably intended to be, constituted a gross libel. 

The principle of the decision is, that any device used with an intent 
that a writing should operate as alibel, is a libel in law. 

Unirep States v. Rem.?— Since the case of Wells v. Bundy, the ad- 
missibility of psychic facts in evidence has again been passed upon; this 
time by the U. S. Circuit Court sitting at Grand Rapids, Michigan. The 
defendant was prosecuted in the U.S. District Court (Severens, J., pre- 
siding) for using the mails for fraudulent purposes by sending an adver- 
tisement in which (as charged in the indictment) ‘‘ he falsely and 
fraudulently pretended that he could obtain communications from the 
spirit world.’’ Under the rulings of the court the defendant was con- 
victed. In the Circuit Court (Jackson and Severens, JJ.) he moved 
for a new trial, which was refused him; and he was sentenced to one 
year’s hard labor in the House of Correction. 

At the trial, defendant had offered the testimony of a large number of 
credible witnesses to the effect that they had received through him writ- 
ten answers to sealed letters, purporting to come from departed friends, 
under conditions that made fraud absolutely impossible. The evidence 
was rejected. Defendant’s counsel then asked that they should be al- 
lowed to test his ability to answer sealed letters, then and there, in open 
court, and this for the purpose of showing that he had reasonable 
ground for supposing himself to be a medium of communication with the 
spirit world. The offer was rejected. 


1 Woodling v. Knickerbocker, 31 2 The Olive Branch, Vol. I., No.2 
Minn. 268. Grand Rapids, Mich. 
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From the Report of the Defense Committee it appears that the rul- 
ings of the court at the trial were as follows: That defendant’s mere 
claim that he could do what, in the opinion of the court, is im- 
possible, was prima facie evidence of fraud; that the question whether 
what the defendant claimed to do is impossible would not be submitted 
to the jury, as it belonged to the court, who would decide it a priori, 
without a hearing: that the evidence offered by defendant was inad- 
missible, and that the court might declare that no such evidence exists, 
Now the charge in the indictment was that he ‘‘ falsely and fraudu- 
lently pretended,’’ and if it can be proved that he was acting, on the 
contrary, under an honest belief, he would be entitled to a verdict of 
acquittal; and if the facts he offered to prove were of such a nature as 
to furnish grounds for such a belief, they were material to his case, and 
were therefore unquestionably admissible in evidence, and the court’s ex- 
clusion of them was a clear violation of his rights under the law of the land. 
An important corollary to be drawn from the proceedings in these 
two cases is, that it is now high time that it should be definitely settled, 
by the courts or by legislation, whether, in the administration of civil 
and criminal justice, all evidence of what are claimed to be psychic facts 
is to be excluded, or whether such facts are to be received on the basis 
of all other alleged facts, to be examined into and judged accordingly. 
WASHINGTON, D. C. Francis J. Lipritt. 


Tue Orterat PackaGe Case! — Letsy v. This recent de- 
cision of the Supreme Court— popularly known as the ‘‘ Original 


1 It is not the purpose of the author 
of this article to discuss the meaning 
of the ‘‘Commerce Clause ”’ of the Con- 
stitution. That hasbeen decided long 
ago. The only object of this article is 
to demonstrate that the present court 
has not advanced in principle or varied 
in construction one jot from the early 
decisions. The writer, however, owes 
it to himself, to say, that if the “* Com- 
merce Clause’? were under discussion 
as an original question, he is strongly 
inclined to think that the views of 
President Monroe, as stated in his 
message to Congress, vetoing ‘* The 
Cumberland Road Act,’’? quoted by 
Benton in his ‘‘ Thirty Years View,” 
announce the true principle: ‘ that 
the Federal government, as successors 


to the States in the power to regulate 
commerce, inimediately exercised it as 
they had done by laying duties and im- 
ports, to act upon goods and vessels, 
and that was the end of the power.” 
Benton says: ‘‘ Mr. Monroe argues 
that the sense in which the power to 
regulate commerce was understood 
and exerci sed by the States was doubt 
less that in which it was transferred 
to the United States, and he then shows 
that their regulation of commerce was 
by the imposition of duties and im- 
ports, and that it was so regulated by 
them (before the adoption of the Con- 
stitution) equally in respect to each 
other and to foreign powers.”’ 

2135 U. S. 100; s.c., 10 Sup. Ct. 
Rep. 681; 41 Alb. J. 384. 
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Package ’’ case has been received by the country with profound interest, 
much of this interest, however, has been due to the fact that the de- 
cision happened to deal with prohibition, a question in which so many 
of our people are deeply interested. But upon looking deeper into the 
matter it will be found, I think, that the true cause has been the feel- 
ing, that a far more vital question was involved — it was thought that, 
in the construction of the constitution, the right of a State to manage 
its internal affairs had been sacrificed to the aggrandizement of the 
powers of the general government. 

It is astounding with what zeal and with what intelligence constitu- 
tional questions are discussed in America and whether the individual 
view tends towards centralism or towards State-right, our people meet 
upon the common grounds that the Supreme Court must maintain the 
constitutional balance of power.! There is no country in the world — 
happily for us, that it is so — where the people take such great interest 
in governmental labors. So long as this continues there is no danger 
of our constitution becoming —- what one sometimes hears it called — 
ANTIQUATED INSTRUMENT.”’ 

I do not wish to be understood as implying that the Supreme Court 
would be influenced by popular clamor — this is far from my purpose, 
but I wish to state, and in fact I am sure the statement is correct — 
that just so long as our people show such intelligent appreciation of 
these constitutional questions, just to that extent will additional tight be 
gained by the court, and, as the people give an earnest and hearty sup- 
port to the court, just to that extent will its hands be strengthened 
for the solution of these, oftentimes, difficult and perplexing problems — 
the maintenance of the true balance between the Federal and the State 
power. Professor Dicey, in speaking of us, in that delightful book, 
*‘ The Law of the Constitution,’’ page 166, says: ‘‘ The main reason 
the United States has carried out the Federal system with unequaled 
success, is, that the people of the Union are more thoroughly imbued 
with legal ideas than any other existing nation. That a Federal system 
ean flourish only among communities imbued with a legal spirit and 
trained to reverence the law is as certain as can be any conclusion of 
political speculation. Federalism substitutes litigation for legislation 
and none but a law-abiding people will be inclined to regard the decis- 
ion of a suit equivalent to the enactment of a law.’’ This quotation 


1 That the Supreme Court has not Esq., in an able monogaph, entitled, 
aggrandized the national government ‘The Commerce Clause and the 
at the expense of the State, has been State, American Law Register, Dec., 
‘clearly shown by A. H. Winterstein, 1889.” 
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illustrates how important, in our form of government, is the function of 
the Supreme Court — it exists in no other governmental system, and 
hence, we should hold that court in the highest reverence. To rashly 
and to loosely criticise its decision is a great wrong, for, only when 
confidence in it is lost, is Federalism in danger. 

One has heard so much about centralism and State-right in connection 
with this ‘‘ Original Package ** case, that it becomes all important to in- 
quire how far this questiou was involved in the decision. I cannot 
but think that much of the popular dissatisfaction is due solely to the 
fact that as prohibition, in a measure, was struck down, so, those earn- 
est and hearty supporters of that cause, losing heart and head, have 
felt, in their despair, that State-right had been stricken down also and 
that centralism was rampant for the time. But this it not true and the | 
purpose of this article is to show that itis not. This ‘‘ Original Pack- 
age’’ decision is in keeping with previous cases, it is no advancement 
in doctrine upon what has gone before ; in other words, the constitutional 
question involved was decided long ago and no new or novel doctrine of 
Federal power has been announced. As a matter of fact, from the point 
of view I shall advocate, the decision could have been in favor of the 
State — the reverse of what it was — without overruling previous con- 
stitutional construction, and if it be true that in so far as constitutional 
doctrine is involved the decision could have been either way, then it 
follows that constitutional doctrine did not enter into the decision. 

When the constitution was adopted, the power to regulate commerce 
among the States was surrendered by the States to Congress, for it 
was felt that of all powers this one, at least, must be placed under one 
control under the confederacy, each State mastering its own laws and 
having its own customs in regard to its commercial intercourse with 
every other State, made the different systems so numerous that any- 
thing like that perfect freedom of intercourse — essential to the proper 
development of resources, was entirely lacking and interstate commerce 
was hampered on every hand, hence the necessity that this commerce 
should be regulated by the general government. ‘‘ To regulate com- 
merce * * * among the several States.’’ ‘These are the words of 
the ‘* commerce clause ’’ of the constitution, by which the States trans- 
ferred to the general government the power over this subject and hence 
the power of Congress must extend within a State, just so far as the in- 
terstate commerce extends within a State, and as the constitution pro- 
vides, that —‘‘ this constitution and the laws of the United States, which 
shall be made in pursuance thereof, shall be the supreme law of the land,”’ 
it follows, that interstate commerce is not subject to the police power 
of the State, for the reason, that whatever police power there may have 
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been in the State over interstate commerce, was surrendered to the 

general government. There is neither State-right nor centralism in this, 
because the power was surrendered for the mutual advantage of each 
State — where it might bear hardly upon a particular State, by reason 
of a particular subject of commerce being brought under a common rule, 
yet this particular State would find its compensation in benefits delivered 
from its freedom of trade with all the other States, upon other subjects 
of commerce. 

In Gibbons v. Ogden, decided long ago—in 1824— Chief Justice 
Marshall held, in effect, the ‘‘ commerce clause’’ meant (1), that this 
power, like all others in Congress, is complete in itself, may be exercised 
to its utmost extent, acknowledges no limitations other than are pres- 
ented in the constitution; (2), that it included not only traffic, but 
commercial intercourse in all its branches; (5), that ‘‘ commerce’’ as 
used in the Constitution is a unit; (4), that ‘‘to regulate’’ is to pre- 
scribe the rule by which commerce is to be governed ; (5), that ‘‘among’”’ 
meant, intermingled with —a thing which is ‘‘ among ’’ others, is inter- 
mingled with them, commerce ‘* among’’ the States cannot stop at the 
external boundary line of each State, but may be introduced into the inter- 
ior, and even a State police law, acting within its own territory, cannot 
apply to it, so long as the commerce continues to be commerce among the 
States. That this doctrine issound, cannot and ought not to be doubted, 
because the States have surrendered to the general government the 
power to regulate commerce within a State, solong as that commerce is 
among the States. 

This decision of Chief Justice Marshall is one of the landmarks in 
constitutional construction— no greater decision has ever been rendered. 
Delivered over sixty-five years ago, it is as applicable now as it was then, 
it actually covers the entire construction of this commerce clause. Of 
course, the scope of its operation has greatly increased — there were no 
railroads, telegraphs, etc., etc., in 1824, but the doctrine announced 
then, will endure forall times. Only the other day, Mr. Justice Lamar, 
speaking for the court, in Kidd v. Pearson,' quotes this masterly 

; opinion, as still the true and accepted construction. 

Phe remaining question in the commerce clause, although not directly 
decidedin Gibbon v. Ogden, yet logically deducible from what Marshall? 
said, is this: When does commerce among the States cease to be of that 
character? The answer will be found, in the true meaning of the term 
“commerce among the several States.’’ As already stated, it means, not 


1128 U. S. 17. three years later, in Brown v. State of 
2 Decided by Marshall, however, Maryland, 12 Wheat. 419 (1827). 
VOL. XXIV. 66 
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only traffic, but commercial intercourse, and further than this it means 
that necessary part of tratfic and intercourse and without which, com- 
merce amounts to nothing — the purchase and sule of commodities. The 
right to regulate commerce in a constitutional sense must include the 
authorization of purchase and sale. It is absolutely impossible that this 
ean be otherwise, because if each State can decide what are articles of 
commerce, and what products of other States can be sold within its ter- 
ritory, then the power delegated to Congress by each State to regulate 
commerce among them amounts to nothing. It is simply a waste of 
material to carry an article into a State, unless you have a right to there 
dispose of it. Barter and sale are the necessary accompaniments of 
commerce, and commerce, without these, is reduced to an absurdity. It 
would have been a reductio ad absurdum for the States to have given to 
Congress the right to regulate commerce among the several States and 
then to have retained the right to decide what were articles of com- 
merce.! At what time, then, is an article of commerce completely 
within a State, in a constitutional sense? Not until the interstate com- 
merce has ceased, of course, and as ‘‘ commerce,”’’ in this constitutional 
sense must include, as I have just shown, purchase and sale, it does — 
not cease until the article which has been brought into the State, has 
been sold in its original package or until the original package has been 
broken to be thus sold in parts, in other words until the article has be- 
come mingled with the common mass of pruperty within the State. The 
above is the complete doctrine of the commerce clause of the constitu- 
tion. It was announced, as already stated, by Chief Justice Mar- 
shall, years ago, and this ‘‘ Original Package ’’ case is simply an appli- 
cation of long settled principles. It does not tend toward centralism ; it 
has nothing to do with the question at all. ‘The decisions upon the ‘‘ com- 
merce clause ’’ have been legion in number, since Marshall's time, but 
the doctrine announced by him has governed them all. Doubtless, ow- 
ing to the immense strides made in the sciences and in mechanical inven- 
tion in the past years, the field of operation? of this commerce clause has 
been enormously enlarged, but happily, the Supreme Court has been 
true to itself in adhering, with unerring consistency, to the faultless 
opinion of Marshall. 

The next question for consideration is that of ‘‘ concurrent’’ powers, 
and yet, not quite concurrent powers, either, for, as Webster urged and 
Marshall accepted, there is no such thing as ‘‘ concurrent ’’ powers, in 
the commerce clause--in a constitutional sense, it is a misnomer to 


1 Catron in License Cases. 2 The Commerce Clause and the 
State (ante). 
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speak of the powers in that sense; on the contrary, the question should 
be when can a State act, under the commerce clause, until Congress 
directs otherwise? Looking backward, in the case of our Supreme 
Court is far more agreeable than is the ‘‘ Looking Backwards’”’ of a 
writer of recent fiction, where everything new is better than the old, 
whilst, in the case of the Supreme Court it is pleasant to find that it is, 
in the main, quite the same now as then; for, by turning once more to 
Gibbons v. Ogden, it will be seen that the principles, which have finally 
taken shape, were formulated by Webster, in his masterly argument in 
that case, and accepted by Marshall, in his opinion. Webster urged 
and supported by a wealth of argument, which was irresistible, the two 
following doctrines of construction : — 

First (1), That the people of the various States intended to transfer 
from the several States to the general government, those high and im- 
portant powers over commerce, which, in their exercise, were to main- 
tain an uniform and general system, and it followed that these powers 
must be exclusive and could not be concurrent.! But that, not all 


regulations, which might, in their operations, affect commerce, were 
necessarily exclusively in the power of Congress, but only those, as 
above stated, wherein a uniform and general system was required. 

Secondly (2), All useful regulation* does not consist in restraining 
and that which Congress sees fit to leave free, is a part of its regulation 


as much as the rest. 

These principles Marshall accepted, showing, by as profound and as 
brilliant reasoning as Webster’s, that the power to regulate commerce 
was not a ‘‘concurrent’’ power, but was vested exclusively in Con- 
gress. Marshall further said, although the question did not arise, be- 
cause Congress had acted, yet, he thought there was great force and 
the court had not been satisfied that the argument had been refuted, 
wherein Webster had urged that all useful regulation did not consist 
in restraint, and that what Congress sees fit to leave free, is a part of its 
regulation as much as the rest. But this principle, which Marshall 
could not consider, but which he not think had been refuted, has finally 
been fully established. The remaining principle, urged by Webster, 
Marshall could not consider, either, because it did not arise in Gibbons 


1 Webster said, he did not under- 


Stand what the other side meant by 
*‘concurrent’’ powers; that the doc- 
trine of ‘concurrent’? powers was 
invidious and dangerous; that it was 
fallacious, because, logically carried 
out, it would give Congress control of 


everything within a State, which in any 
remote way affected commerce and a 
consequence like this no one would 
admit for a moment. 

2 County of Mobile v. Kimball, 102 
U. S. 691, and many other cases. 
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v. Ogden, but a few years after, in 1829—the question came up, in 
Willson v. Marsh Company, where Marshall accepted the principle, 
announced by Webster, holding, that as Congress had passed no law 
to regulate commerce, the object of which was to control State leg- 
islation over the small navigable creeks, into which the tide flows, the 
State could act, but only until Congress directed otherwise. Thus, 
Webster, in his argument, and Marshall, in his opinions — in 1824 and 
1829 — formulated the doctriné as to these three principles of the com- 
merce clause: (1) Where a general and uniform system is required, the 
power is exclusively in Congress; but (2) where such a system is not 
necessary, the State may act, until Congress directs otherwise ; and (3) 
in the first case, if Congress remains silent, Congress thereby indicates 
its will that commerce shall be free and untrammeled. 

The most charming feature of this ‘‘ Original Package ’’ case, and 
the feature of it, which this article is intended to emphasize, is this — 
in so far as regards the constitutional doctrine of the commerce clause, 
the courtis really of one mind. It is only, I should say — if I can make 
myself clear by putting it in this way — in a matter of detail, that the 
court differ. That is, the points of differences are these. ‘The minority 
thought: (1), that the State of Iowa could prohibit the sale of alco- 
holic liquor until Congress directed otherwise, and (2), that the act 
was not a regulation of commerce, in a constitutional sense, but an ex- 
ercise of the police power. Now, in so far as regards the constitutional 
doctrine of the respective powers, of the general government and of 
the States, the dissenting opinion, as well as the opinion of the court, 
is equally in keeping with the true principle of construction. And just 
here I am compelled to add, and I do so with all deference, that a law 
in regard to alcoholic liquors — the question is entirely outside of the 
doctrine of the commerce clause —is so clearly enacted for the welfare 
of the people, that the court, I think, could take judicial cognizance of 
this fact, and, have held, in such a case, that the exercise of the police 
power was not an attempt to regulate commerce among the States, in a 
constitutional sense. I cannot see that this would enlarge the sphere of 
action of the police power. Mr. Justice Catron, in the License Cases, 
and Mr. Justice Matthews, following him in Bowman v. Railroad, 
thought, if the court once acknowledged that the exercise of a police 
power over alcoholic liquors was not a regulation of commerce among 
the several States, then a State could, under the protection of its police 
power, keep out any article of commerce that it might elect to keep 
out—that a State, in relation to its commerce, could further its own 
interest, by ignoring the rights of the other States. But the fallacy of 
this reasoning is apparent: a State cannot make any law a police law, 
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by merely calling it such. The court is not bound to blindly accept 
every law, which a State may choose to enact, under its police power, 
as not regulating commerce in a constitutional sense, it would only be 
sustained as a police regulation, not interfering with commerce, where 
the court could take judicial cognizance of the fact, that unrestrained 
trade in the said article tended to produce —I am speaking of ardent 
spirits — drunkenness, pauperism and crime. Opium is an article of 
commerce, yet, if the people of a State were becoming slaves to its use, 
to such an extent as to endanger the prosperity of the State and the 
health and happiness of its people — if these facts were beyond dispute, 
would it be interfering with the power of the general government, for 
the court to declare that the act which prohibited its sale, otherwise 
than for medicinal, mechanical or chemical purposes, was an exercise 
of the police power, which did not interfere with the regulation of com- 
merce in the constitutional meaning of that term? 

Prohibiting the sale of liquor as a beverage, or, of opium as a narcotic, 
is an exercise of the police power in a constitutional sense, of which the 
court can take judicial notice — can accept as a legal fact,' by reason of 
the undoubted bad results which follow the unrestricted trade in these 
articles, but an act, simply forbidding the sale of a foreign article, 
whilst permitting the sale of a domestic one of the same character, 
although enacted under the guise of a police law — would clearly be 
held by the court as an attempted regulation of commerce in a constitu- 
tional sense. It is undoubted that prohibiting the sale of a foreign 
article within a State is a regulation of commerce among the States. And 
further than this, the fact that the law was enacted as a police law, 
makes no difference ; for, in a constitutional sense, a police law cannot 
regulate commerce. I say, in a constitutional sense, and by this, I 
mean, the enactment of a law by a State, upon a subject as to which it 
is bound by a reciprocal duty towards all other States, in contradistine- 
tion to an act by a State, wherein it is bound by a duty to itself alone. 
In the former case, the Federal court would decide that prima facie, the 
act was a regulation of commerce ; and the only thing which would take 
it out of this class and make it a lawful police regulation, would be the 
right of the court to take judicial cognizance of the fact, that the act 
was clearly for the benefit of the morals, health and happiness of the 
people. 


1 Mr. Justice Grier, in the License array the appalling statistics of 
Cases, said: ‘‘It is not necessary for misery, pauperism and crime, which 
the sake of justifying the State legis- have their origin in the use or abuse 
lation now under consideration to of ardent spirits.” 
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The unrestricted sale of liquor is an evil and it can hardly be sup- 
posed that it was ever intended that a State— whilst able to control its 
own traffic in this article— must submit to ‘‘ another’’ uncontrolled 
traffic in the same article, simply because it is brought in from another 
State. However, the court did not see their way clear to holding the 
act in the ‘‘ Original Package ’’ case an exercise of the police power,— 
perhaps they would have been forced to recall their dictum in Bowman 
v. Railroad, ! but there need have been no reversal of constitutional con- 
struction. Should the question ever again arise, it would be possible, 
as I have said, for the court to take judicial cognizance of the evils of 
unrestricted sale of liquor, and to hold that the act was a police law and 
not a regulation of commerce in a constitutional sense, and the court 
could do this, without varying one iota from the construction of this 
commerce clause, as announced by Marshall in Gibbons v. Ogden, over 
sixty-five years ago, and supported by the court in this ‘‘ Original 
Package’’ case. Fortunately, this is the case, for our constitutional 
doctrine should be, like the laws of the Medes and Persians, unalterable, 
and so long as this continues, it is an happy illustration of how well 
our ‘‘ fathers ’’ did their work and a confirmation of the fact, that they 
worked for all times. 

The regulation of, or the prohibition of the sale of alcoholic liquors is of 
importance, of course, but this question sinks into insignificance in com- 
parison with the question of the integrity of constitutional construction. 
This has been assailed throughout the country, and the object of this 
article has been to show that the recent decision has, in no way, enlarged 
the powers of the general government ; but, on the contrary, that it has 
been true to Marshall’s great decision of over sixty years ago. More- 
over, I have endeavored to show that the court is practically united on 
the constitutional doctrine; but at the same time, I have stated that, 
personally, I am of the opinion that the court should have taken judi- 
cial cognizance of the evils which may proceed from the unrestricted 
traffic in alcoholic liquors, and have held the Iowa act a police regula- 
tion. This could have been done, without in any way varying from 
the long settled construction of the ‘‘ Commerce Clause.”’ 

One word in conclusion, as to the recent congressional action. The 
court held that the sale of alcoholic liquor was commerce, which re- 
quired the exercise of an uniform and general system, because liquor 


1 Inthat case,theact wasanattempt conduct of commerce before the mer- 
to prohibit and stop the passage and chandise is brought within the border 
transportation into its own limits and of the State, — a very different thing. 
was designed as a regulation for the 
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was an article of commerce, and in proof of this, the court further 
held, as the system must be uniform and general, so the lack of con- 
gressional action showed that Congress intended the commerce to be 
free and untrammeled. Now, the commerce in alcoholic liquor, requir- 
ing the exercise of a general and uniform system, and in consequence 
of this the regulation of it being exclusively in Congress, Congress 
cannot permit a State to legislate locally upon it. The only case where 
a state can legislate locally, is where a uniform and general system is 
not required, but where the latter is required, congressional legislation 
must be uniform and general — not permitting an act of the legislature 
of any one State to affect the commercial intercourse of other States 
with it. In the Passenger Cases, Chief Justice Taney! said that five 
justices, including himself, had, in the License Cases adopted the prin- 
ciple that a State could regulate commerce until Congress acted. But 
I do not think the learned Chief Justice quite means what this would 
seem to imply, for the premises upon which the conclusion is founded 
were not similar. Justices McLean and Woodbury thought the license 
laws were public regulations, and, therefore, being police laws within a 
State, they were supreme until Congress directed otherwise. The other 
three justices, completing the five— Taney, Catron and Nelson — 
thought, on the contrary, that they were regulations of commerce, but 
regulations which did not require a universal and general system, and thus 
were supreme until Congress acted. These two different premises al- 
ter considerably the principle announced in the conclusion. Thus, it 
may very well be that a police regulation within a State, interfering 
somewhat with commerce among the States might be enforced until 
Congress acted upon the matter, whilst it would be absolutely incorrect 
that a State could regulate commerce among the States in the constitu- 
tional sense of that term, where the system must be uniform and gen- 
eral, until Congress directs otherwise, because the power of regulation 
is vested exclusively in the General Government. Taney admitted this 
in the License Cases, as follows: —‘‘ If a grant to Congress to regu- 
late is a prohibition to the States making any regulation up- 
on the subject, then Congress could no more restore to the States, 
the power of which it was thus deprived, than it could authorize them to 


1 It is fair to say, although Taney 
may have considered liquor an article 
of commerce, he could not have held, 
as do the court in the “‘ Original Pack- 
age’’ case, that its sale required a 
general and uniform system, because 


he held that the States could act, un- 
til Congress did, whilst the latter held, 
that lack of congressional action 
showed that traffic must be free and 
untrammeled. 
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coin money or make paper money a tender in the payment of debts, or 
do any other act forbidden to them by the constitution.”’ 

If lack of congressional action shows that the commerce must be free 
and untrammeled, then the commerce must belong to that class which 
requires a uniform and general system, and congressional action, per- 
mitting a State to regulate the said interstate commerce, would be un- 
constitutional ; and such an act, if sustained, would be the greatest de- 
parture from the construction of the commerce clause that has ever 
been made. Far better let the court, as I have stated, take judicial 
cognizance of the evils of unrestrained traflic in liquor, or in opium, and 
hold the license law a police regulation. R. Mason Liste. 

PHILADELPHIA, Pa.! 
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1 Since this article was written, the 
author has read amonograph upon the 
decision in Leisy v. Hardin, by Pro- 
fessor C. Stuart Patterson, published 
in the 24th volume of the Weekly 
Notes of Cases, page 205, wherein 
Professor Patterson says: ‘* A careful 
survey of the broad field of Federal 
decision proves to demonstration that 
the rule deducible from the decided cases 
is, that all powers granted by the Con- 
stitution of the United States which 
may in their exercise affect the inter- 
nal concerns of a State must be un- 
derstood to haye been granted with 
the implied qualification that their ex- 
ercise should be subject to the police 
powers of the States.’”? And he pro- 
ceeds to add, as a consequence of this 
announcement of his, that the doctrine 
announced in Leisy v. Hardin: ‘* that 
a State cannot by any exercise of its 


police power directly or indirectly 
affect the operation of any power dele- 
gated by the people to the United 
States, seems to be neither well founded 
in principle nor adequately supported by 
the previous decision of the court.”? 

This assertion must be radically 
wrong. This paper has been written 
to establish the fact that the Supreme 
Court has always held, with absolute 
consistency, from Gibbons v. Ogden to 
the present time, that where the police 
power comes in conflict with a power 
delegated to the general government, 
it is as Chief Justice Marshall said, 
like the meeting of two opposing 
streams and of course the smaller, i.e., 
the police power must give way. In 
Leisy v. Hardin, both the court and the 
dissenting justices state that the above 
is and always has been the true 
principle. 
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RIGHTS IN REM AND RIGHTS IN PERSONAM: A REPLY FROM MR. 
SMITH. 


To the Editors of the American Law Review: 


I was much gratified to find by the letter of your correspondent W.! that my 

article on the “ True Method of Legal Education” had reached as far as the 
shores of Japan, and found there a reader with sufficient interest in the sub- 
ject to induce him to attempt a correction of its supposed errors. The letter 
indeed is somewhat caustic; but, to make use of the trite observation of Dr. 
Johnson, — abuse is more flattering to a writer than neglect; and, being more 
apprehensive of the latter than the former, I was proportionately gratified at 
the attention of your correspondent, 
- Icannot, however, flatter myself, afterreading W.’s letter, that I have secured 
avery attentive reader, —ashe seems to have altogether misunderstood my po- 
sition, and thus to have been led to seriously misrepresent it. This, so far as 
I am personally concerned, is but of little consequence; but, like W., I am 
unwilling that our students of law should be misled: and will therefore avail 
myself of your columns, if you will permit it, to correct the serious errors, not 
only with regard to my own views, but alsoin other matters, into which he has 
fallen. 

With regard to the former, his principal mistake is in supposing that, in the 
article in question, I attempted ‘‘ a classification of private law.” WhatI did 
attempt was “‘ a classification of rights and of actions,’’ a task far less extensive. 
It is obvious, therefore, that the several propositions laid down by W., with 
regard to my supposed “classification of the law’ are irrelevant. 

It may, however, be gathered, in a general way, from his letter — though 
confusedly expressed — that it was W.’s intention to dispute what I had said 
with regard to the classsification of rights and actions adopted by me; and we 
may therefore perhaps best arrive at an issue by re-stating the observations of 
which he complains. These were, briefly, Ist., that the classification used by 
me was that of the Roman lawyers; 2nd, that it is universally, or, perhaps I 
should rather have said, generally, recognized by later jurists; and 3rd, that 
it is essential to a correct exposition of the law. 

These propositions appear so extravagant to W. that he is even driven to the 
uncharitable supposition that they were not made in good faith, but were the 
result of a deliberate attempt to impose on the mental imbecility of the profes- 
sion; which he thinks I am too fond of insisting on. But he is equally unjusti- 
fied in impeaching my good faith, and in ascribing to me such an accusation 


1 American Law Review, Sept.—Oct. 1890, p. 874. 
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against my professional brethren. On the former point I have nothing to urge 
but the presumption of honesty to which every writer is entitled, and the benefit 
of which I freely accord to him in spite of the extravagance of his own views; 
on the latter, I can only refer to my former article; where it will be seen that 
the terms quoted were not applied in the general way now attributed to me. 

As to the propositions themselves I do not think there can be any doubt of 
their substantial accuracy; and perhaps they would not have been denied had 
they been understood. 

With regard to the last two propositions, I can only say that I do not know any 
writer on the modern Roman law who has not accepted the distinction between 
rights in rem and rights in personam, or, as I prefer to call them, rights of owner. 
ship and rights of obligation; and certainly the distinction is accepted by all the 
later English writers on general jurisprudence, from Austin to Holland and 
Markby: which itself would be sufficient proof of the supreme importance of 
the distinction, even were it not otherwise apparent. 

Indeed, the propriety of the distinction, and its general recognition are ap- 
parently so obvious that I can only attribute W.’s assertion to the contrary to 
two important errors into which he has fallen. 

The first of these is in supposing that the conception of a right in rem, which 
I had in my mind was that of Austin, —i.e., as a right availing against other 
persons generally, — and in effect that this notion originated with that jurist. 
But he is mistaken in bothrespects. This conception of the distinction between 
rights in rem and rights in personam is referred to by Savigny as an erroneous 
theory prevailing in his time,! and as for myself, I have always regarded it as 
erroneous, or at least as defective. The distinction, as I assert it, is at least of 
as ancient a date as I have ascribed to it, —‘‘a millenium and a half,” and, I 
think, as I have explained elsewhere, that it may be fairly traced back to 
Aristotle. 

The other error, to which I have already alluded, consists in confounding the 
“classification of rights and actions,” the subject of my article, with the 
“classification (or, as I should prefer to call it), the division, of private law.” 
The division of the law is indeed a very important subject, and I have else- 
where given my attention to it;? but it did not come within the scope of my 
article in the Review, and was therefore not touched upon. It is therefore un- 
necessary to dispute what is said by W. as to the several divisions of the law 
referred to by him, except in so far as it is implied that such divisions are in- 
consistent with the distinction upon which my classification of rights was 
based. The German writers generally, I believe, treat the rights arising out of 
the family relations in a separate category: but none of them, so far as I know, 
have failed to observe the essential difference between rights of ownership, or 
rights in rem, or as they are sometimes called, absolute rights, and rights of 
obligation or in personam, or, as they are otherwise called, relative rights. Thus 
Mackeldey, after making a threefold division of rights into, lst, such as relate 
to the capacity for rights; 2d, such as concern the family relations, and 8d, such - 
as relate to the estate of a person, and subdividing the last into real rights or 
rights of property, and personal rights or obligations, is careful to add: “ Rights 


1 Brown’s Savigny on Obligations, sec.3. Right” in the Humboldt Scientific Library, 
2See Essay on “The law of Private No. 134. 
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of capacity, family rights, and real rights are absolute; that is, they are rights 
which every one may be required to respect, and may therefore be enforced 
against any one who contests or invades them. Personal rights, or rights of 
obligation are only relative; that is they can be enforced only against the person 
obliged.’ 2 

Thibaut uses the term real rights as including all rights in rem or rights of 
ownership; but, allowing for this wider use of the term, his definitions agree 
precisely with Mackeldey: ‘* Those rights which can be enforced by an actio in 
rem are Called real (jus in re, in rem), those which cannot, are called personal 
(jus in personam, ad rem). Real rights consequently include, not merely those 
rights to things which can be enforced by an action availing generally, but also 
other rights upon which a vindicatio can be founded, such for example as the 
rights of paternal authority and of status; the so-called actiones prejudiciales 
being actions in rem.” 2 

With regard to my first proposition, viz.: that my classification is that of the 
Roman lawyers, a brief reference to the Institutes of Justinian will be sufficient 
to substantiate it. As to the distinction or antithesis made in that work be- 
tween “ the law of persons,” and “ the law of things,’ I purposely refrained 
from alluding to it, chiefly because it did not fall within the scope of my article 
to do so, but also because I have always regarded it as a distinction purely ar- 
tificial, and calculated only to produce confusion. Leaving out of view the | 
law of persons, which I had no occasion to consider, the remaining portion of 
the work treats of two principal subjects, namely: Rights and Actions; and under 
the former head are treated rights of property and obligations (dominium and obliga- 
tio,); and under the latter, actions inrem and in personam. To this I think my 
classification closely corresponds. With regard to actions the conformity is 
exact and literal. With regard to rights there is apparently a slight discrepancy. 
My division is into rights of ownership and rights of obligation,— including un- 
der the former head such rights as the right of self-ownership, or personal lib- 
erty and security, the right of parent in child, etc. That of the institutes is into 
the right of property (dominium), and rights of obligation (obligationes),—thus 
apparently omitting rights of ownership, other than those of property. There 
was, therefore, in this respect, in the work referred to, as well as in the work 
of Gaius from which it was taken, a defect in the formal classification of rights; 
but it was a defect that readily suggested itself as such, and was supplied in 
practice. For we find that all the rights included in my classification under the 
head of rights of ownership, that is to say, not only the rights of property, 
but the other rights of ownership enumerated —were practically regarded by the 
Roman lawyers as of the same essential nature, and the actions by which they 
were vindicated, included in the one class of actions in rem.* The classification 
used by me, therefore, if not formally expressed in the classification of rights 
contained in the Institutes, was clearly involved in the received classification of 
actions; and was therefore practically recognized by the Roman lawyers. 


1 Kanfman’s Mackeldey, sec. 15. invades or disputes such right. In this 

® Thibaut in Lindley’s Jur., sec. 64. sense itcomprises also the actiones pra- 

3 Inst. IV, VI,§15. “In rem actio de- judiciales, 1.e., actions for maintaining 
notes, in a wider sense, every action found- status, and for enforcing family rights.” 
ed on an absolute right,and whichaccord- Kaufman's Mackeldey, 191. See also Thi- 
ingly can be instituted against any one who baut in Lindley’s Jur., cited supra. 


1030 24 AMERICAN LAW REVIEW. 

I readily admit W.’s assertion that the names, “ jus in rem,” and “jus in 
sonam”’ were not used by the classical jurists, and were an invention, or rather 
an adoption of a laterage. Austin says so, and I suppose he is right. And it 
was on this account, as well as on account of their superior expressiveness, 
that I made use in my own classification ‘‘ rights of ownership,’’ and ** rights 
of obligation;’? and expressly explained that I used the terms “rights in 
rem,’? and ‘rights in personam,”’ merely because they had become more familiar, 

In conclusion, I would say that your correspondent, though inaccurate, was 
not altogether wrong in ascribing to me the opinion that we “‘ must go to the 
Roman or Civil Law forthe * * * correct analysis and classification of le- 
galnotions.”? I do not say that the Roman law is perfect, or that it approaches 
perfection; nor do I deny that much has been added to the science of jurispru- 
dence by later jurists. But I am of the opinion of Leibnitz that, nowhere else 
“are the traces of a refined and deeply meditated system of natural jurispru- 
dence * * * to be found more visible or in greater abundance;”’ and of 
Chief Justice Hale, who thought “‘ that no man could understand the law asa 
science so well as by seeking it there.”’ 

I also agree with those jurists who think that the Roman law can be studied 
to greater advantage with us than in those countries where it constitutes part 
of the positive law. For we, being free from its authority, are at liberty to 
accept those parts of it which are approved by reason, disregarding that which 
is purely technical and artificial; or, in the words of Savigny, “to reject the 
untrue, and to appropriate the true as a permanent possession.”’ In the study 


of our own law, our minds are cramped and deadened to a certain extent, and un- 
less in the case of minds exceptionally gifted, to a very considerable extent, by 


the force of authority, and, as Bacon says, we walk as it were in shackles. In 
the study of the Roman law we escape from this enervating and corrupting in. 
fluence, and may attain to that ‘‘ intellectual freedom,’’ that ‘‘ independence of 
all authority,’ which, Savigny says, is ‘‘ the proper spirit ’’ for the study of the 
law; as it is for all other studies.? 

With the hope that this correspondence may at least serve to direct attention 
to an important subject, 

I remain, very truly yours, 
GEORGE H. SMITH. 
Los ANGELES, CaL., Oct 31, 1890. 


1To this effect the opinion of Prof. 
Mayer, cited Kaufman’s Mackeldey, Pref. 
VIL, VIII; who remarks in reference to the 


in treating the law will be better estimated, 
and turned to practical account.” Like 
views are expressed by Prof. Falck * * * 


study of the Roman law in Germany: 
“ When its provisions shall have ceased to 
have the force of law, its study will pro- 
duce greater fruits ; and the peculiar method 
employed by the so-called classical jurists 


and by Prof. Bescler; the latter of whom 
observes, referring to the English law, that 
“the remedy for the imperfections under 
which it labors is to be found in the use of the 
ancient spirit as a model.” 


BOOK REVIEWS. 


BARBOUR ON THE RIGHTS OF PERSONS AND PROPERTY.— A Treatise on the Rights of Per- 
sons and the Rights of Property, with the Remedies for the Protection and Enforce- 
mentof those Rights. By Oliver L. Barbour, LL.D., Authorof“ Barbour’s Criminal- 
Law,” “ Barbour’s Chancery Practice,” ‘*‘ Barbour’s New York Supreme Court Reports,” 
etc. In two volumes. Rochester, N. Y.: Williamson Law Book Co. 1890. 

This is a treatise in two volumes, embracing nine hundred and ninety-eight 
pages of text, by a well known figure in legal literature. The author does not 
favor us with a preface, and therefore we are not apprised of his exact purpose 
in giving to the profession "this work. We have looked through it with some 
care, and find that it consists of an elementary sketch of the law of Rights and 
Remedie~, based upon such authorities as Blackstone, Kent, Walker, upon the 
Reviscd Statutes of the United States, the statute laws of New York, and upon 
the reports of New York, Massachusetts, and one or two other States. The 
names of the cases in the citations are not given. About two hundred pages re- 
late to the Law of Procedure, and this part of the work is founded entirely upon 
the New York Code of Remedial Justice. We are not quite sure what place, if 
any, it is entitled to occupy in legal literature. If itis entitled tooccupy any 
place, it will be that of an elementary treatise or compendium inthe hands of law 
students. By examining the authorities cited by the author, the student can 
gather together an outline idea of the law. Asa book for judges and practi- 
tioners, itis obviously of little value. With alittle more attention to paragraph- 
ing and the use of type a very little smaller, it would easily have been condensed 
intoan ordinary law volume. 


Corr’s PUBLIC LAND Laws, 1890.—Public Land Laws passed by Congress from April 1, 
1832, to January 1, 1890, with the Important Decisivns of the Secretary of the Interior, 
and Commissioner of the General Land Office, the Land Opinions of the Attorney-Gen- 
eral, and the Circular Instructions Issued from the General Land Office to the Surveyors- 
General and Registers and Receivers during the same period. In two volumes. By 
HENkyY N. Corp, Attorney and Counselor at Law. Published by the Editor, Washing- 
ton, D, C., 1890. 


A good idea of the character of this work will be obtained from the follow- 
ing quotation from the preface: — 

“This work is designed to show the development of the public land system 
of the United States from 1882, where the second volume of Copp’s Public 
Land Laws leaves the subject, down to 1890, where No. 190f volume 16 of 
Copp’s Land-Owner resumes it. The intention is to make a repository of the 
regulations and important decisions of the Land Department during that pe- 
riod, rather than an exhibit of the rulings and instructions in force at date of 
publication. In view of the large increase of matter demanding publication, 
the branches of public land law relating to grants, including those to railroads, 
wagon roads, and jor school, university and other purposes, as well as mineral 
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lands, are not included. The latter are the subject ofa separate book entitled 
“Copp’s United States Mineral Lands” (2d edition, 1882). The former, or 
grants of public lands, have been collated, and as soon as possible will be pub- 
lished under the (probable) title of ‘*Copp’s Public Land Grants.” 

It is thus perceived that this work consists chiefly of the rulings of the Land 
Department, which is a branch of the Department of the Interior. These rul- 
ings or decisions are reported as ordinary judicial decisions would be, with 
an apt syllabus in each case. This work must be indispensable to lawyers in 
the Western and Southern States and territories who still concern themselves 
with the subject of the acquisition of titles to land in the public domain. 


MURFREE ON SHERIFFS, SECOND EDITION.— A Treatise on the Law of Sheriffs and other 
Ministerial Officers. By WILLIAM L. MURFREE, SR. Second Edition. Revised by EUGENE 
McQUILLLW, of the St. Louis Bar. The Gilbert Book Company, St. Louis, 1890. 

This well known work met with considerable favor on its first appearance 
so it did not entirely escape criticism. So far as we know, it is the only gen 
eral American work on the duties of sheriffs and marshals. It has now been 
revised by a very competent lawyer. The editor has added two hundred and 
sixty-four pages of new text, and »bout twenty-six hundred new cases have been 
cited. The mode of revision is certainly very peculiar. It does not consist of 
additions to the text or to the notes of particular sections of the original edition; 
but the original edition is preserved entire and new chapters are added; thus, 
Chapter 1A, Chapter 2A, Chapter 14A, Chapter 19A, etc. The new sections 
are likewise numbered with letters in addition to the figures, as 260a, 260b, 
etc. Thus the revision consists in sandwiching in between the different chap- 
ters of the old work a substantially new work on the subject of sheriffs by the 
present editor. Text and notes by the original author stand intact. Ifhe com- 
mitted any errors, those errors stand uncorrected, except in so far as they may 
have been corrected in the form of commentary by the new editor in another 
place. We thus have two works on the law of sheriffs side by side. This has 
enabled the publisher to economize by saving the stereotype plates of the old 
work instead of melting them up; but it seems to have subserved no other use- 
ful purpose, and, to say the least, is not the best way in which to revise a book, 
Butitis evident that Mr. McQuillin has done a great deal of valuable and pains- 
taking work in this revision. What he has done could stand alone asa useful 
treatise on the law of sheriffs. This work, even in its present shape, cannot fail 
to be of great use to the profession. It is the only work on the subject which 
can make any fair claim to completeness. 


BAYLIS’ CODE PLEADING AND FORMS. — The Rules of Pleading Under the Code, and _ the 
Practice Relating to Pleading, with an Appendix of Forms. By Epwin BAaYLIes, 
Counselor at Law, Author of “‘ Baylies’ Trial Practice,’ “ Baylies on New Trials and Ap- 
peals,” etc., etc. Rochester, N. Y.: Williamson Law Book Company. 1890. 


We regret to see on the back of this work, in conspicuous letters, the words, 
‘Adapted for Use in all the Code States,.”” This is a reckless publisher’s 
statement, and is, to say the least, entirely misleading. This is distinctively a 
New York work, and nothing else. The foot-notes are almost entirely decisions 
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of the courts of the State of New York. Decisions of other States are very 
rarely cited. The statutes whichare cited are always the statutes of New York. 
This work cannot be purchased and used with any degree of confidence bya 
practitioner in any other code State,— for instance, in Missouri. If, however, 
any of the new Statesor territories have adopted the present Code of Procedure 
of New York, this work will be useful there; because, until their own courts 
have built up a series of decisions expounding the instrument, they will natur- 
ally look to the decisions of the State from whence the statute has been bor- 
rowed, for its exposition. With this possible exception, we deliberately state 
that the use of this work must be confined to New York alone. But, without 
being qualified to speak upon the subject, we suggest that it may be a useful 
book in the library of a New York practitioner. Whether it will rival the more 
elaborate work of Mr. Throop, one of the commissioners to revise the present 
Code of Procedure of New York, or that of Mr. Rumsey, we are not prepared 
to say. We can easily see, however, that it is so constructed as to be useful 
to the New York practitioner. 


ApaMs’ Equity, EIGHTH EDITION.—The Doctrine of Equity. A Commentary on the 
Law as Administered by the Court of Chancery. By JOHN ADAMS. Eighth Edition, by 
ROBERT RALSTON, of the Philadelphia Bar. Philadelphia: T. & J. W. Johnson & Co. 

1800. 

In reviewing a former edition of this standard work we said: ‘‘ Adams’ 

Equity is too well and favorably known to require a single word in its praise 

from a reviewer. It stands ahead of all text-books on that particular subject, 

even the work of Story not excepted. The very brevity of the text is most 
commendable, and the first sentences reflect more clearly the clear thought 
embodied in them.’? The work is so well known to the profession that it would 
be superfluous to add a single word in characterizing it. It is foundin al- 
most every well stocked American law library. The present edition presents 
the accumulation of the several preceding editions in the form of very copious, 
though highly condensed, foot-notes. In these notes we notice many evidences 
of the industry of the editor of thespresent edition. We see many cases very 
recently decided. We cordially recommend this edition to attention and con- 
fidence of the profession. 


Dos Pa8s08 ON COLLATERAL SUCCESSION AND INHERITANCE TAXES.— The Law of Collat- 
eral Inheritance, Legacy and Succession Taxes, Embracing the American and many En- 
glish Decisions, with forms for New York State, and an Appendix giving the Statutes of 
New York, Pennsylvania, Maryland, and Connecticut. By Beng. F. Dos Passos, Assist- 
ant District Attorney, N. Y. County. New York: L. K. Strouse & Co. 1890. 

This is a short treatise of something over three hundred pages on a limited 
and curious branch of the law of taxation. It is the work of one who has 
evidently given a great deal of attention to it. It is plain that it will prove a 
very satisfactory treatise upon the subject. The observations of the author in 
his preface (which we subjoin entire) are worthy of very careful attention. 
This may especially be said concerning his observations that possibly a direct 
succession tax should be imposed in all cases, graduated so as to make it fall 
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lightly upon small estates and to bear heavily upon great ones. This sugges- 
tion of the learned author is worthy of attentive consideration. Our govern- 
ment is fast degenerating into a mere plutocracy. The rich are becoming richer 
and the poor are becoming poorer —1f not actually, yet relatively poorer. 
Money is buying its way into the greatest public offices. There are at leasta 
dozen men in the Senate of the United States who are there by the successful 
use of money alone, men whose public experience would never have suggested 
them to the legislature of any State as capable of such atrust. Each of the two 
great political parties has recently nominated for the office of Vice-President 
of the United States men whose chief qualification was the possession of large 
wealth alone, and one of them has been elected. In the Probate Courts of the 
older States the number of estates which are yearly docketed for administra- 
tion is steadily decreasing, while the amount of assets is correspondingly in- 
creasing. If the present state of things goes on it will not be long before we 
shall have a nation of, say, one hundred millions of people, one million of whom 
will be proprietors, and the other ninety-nine millions tenants and wage 
workers. With this state of things before our eyes, it is worthy of profound 
consideration, whether before the government allows the estate of a deceased 
person, accumulated by successful speculation under the protection of its laws, 
to be handed over to his heir or devisee, it shall not set aside a considerable 
portion of it to its own uses, corresponding to the size of the particular estate. 
But, without dwelling further upon this subject, we give the preface of Mr. 
Dos Passos entire, and add that we hope to present his views on this subject 
more at length to our readers :— 

“The subject of general taxation, for State and governmental purposes, 
forms, undoubtedly, one of the leading questions of the day. What property, 
what persons or corporations, shall be taxed; when, where and how taxes shall 
be levied and collected, are problems which have already consumed much of 
the time, and perplexed the thoughts of many leading lawyers, statesmen and 
economists in this country. But no satisfactory, uniform, logical system has 
as yet been adopted—I might say conceived. Standing alone, as it were, 
upon its own foundations, based upon grounds incontrovertible, the taxation 
comprehensively known in this country as_ the ‘collateral inheritance tax,’ 
seems to have evoked the sanction of all cfasses of writers and thinkers who 
have considered the question. 

*« After a person is dead, and no longer capable of directing or controlling 
his wealth, the State, in accordance with one of the fundamental principles of 
social organization, steps in, continues the ownership, and permits the owner 
to designate either his direct or collateral heirs, or even a total stranger to his 
blood, to receive his inheritance. Or, if he should die without a written testa- 
ment, it practically accomplishes the same results through general statutes of 
descent and distribution, which devolve the property of the intestate upon his 
direct or collateral heirs. 

** While it has been stoutly questioned by some theorists, whether, when a 
man dies, and has neither the power to control’nor the necessity to use his 
property, it should not wholly revert to the State, the argument cannot be 
treated as being of much practical importance. The course of all civilized 
nations has definitely settled the question in favor of continuing the ownership. 
But, as the State becomes the agent, instrument or power, for distributing the 
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wealth of the deceased, it seems to be conceded, upon the best possible 
grounds, that, for this service, it should levy a tax upon the property devolving 
upon the heirs. 

“While the argument applies almost with equal force to inheritances by 
direct heirs, and it has been so gxtended in England and by continental nations, 
in the few American States which have so far adopted this principle of taxation, 
the legislature has confined the tax to those cases where the property eventually 
devolves upon collateral heirs and strangers to the blood, turning over the 
property, in solido, to the direct heirs, unincumbered by any tax. Considering 
the support which this tax bas received from writers and judges, and the mani- 
festly equitable grounds upon which it rests, it is quite surprising that it has 
not been adopted in all the States of the Union. Yet the fact is, that the col- 
lateral inheritance tax exists in about nine States only, all the Federal statutes 
imposing the succession and legacy taxes being repealed. It was first intro- 
duced by the legislature of Pennsylvania in 1826. Her example was followed 
by Louisiana in 1828, where the tax was, however, restricted to alien heirs, 
and subsequently statutes were passed in Virginia in 1844; North Carolina in 
1846; Maryland, 1864; Delaware, 1869; New York, 1885; West Virginia, 1887, 
and finally in Connecticut in 1889. But there seems to be little doubt that it 
will eventually become a law in all of the States. 

“ A careful study of the principles and decisions established by these collateral 
inheritance tax laws, as wellas a somewhat extended practical experience in 
connection therewith, convinces me that, within a very short period, the legis- 
lators of the different States will be called upon to consider, inter alia, three 
questions in connection with this tax. 

‘¢ Finst.— Whether the tax, which is now confined to collaterals and strangers 
to the blood, should not be extended to inheritances and distribution to direct 
heirs; whether, in every case, where a person receives property by reason of, 
or flowing from the death of another, it is not the duty, as well as the policy of 
the State, to levy a tax upon the inheritance. As I have intimated, the reason 
of the law applies as forcibly to direct as to collateral heirs; such a tax has been 
most successfully imposed in England; it is one easily levied and collected, and 
if the law be properly administered the tax will produce a very handsome 
revenue to each of the States that deem it good policy to enact it. 

“‘Seconp.— Another question will relate to exemptions from the tax by ec- 
clesiastical, eleemosynary and charitable institutions. A careful consideration 
of this subject leads me to believe that such exemptions should be most strictly 
curtailed and limited, if not altogether abolished by constitutional provision. 
Practically two States only countenance them, New York and Connecticut. 
Such exemptions, unless carefully restricted to charities of the almshouse 
class or for purely public purposes, impair the efficiency and fairness of any 
system of taxation, and itis probably better that the State should make a direct 
gift to charitable organizations instead of permitting it to be received in the 
form of an exemption. 

‘‘Turp. — But the most important question will occpr in respect to the 
amount and manner of imposing the tax. Should there not be a law creating a 
graduated or scaling tax, by which the small inheritance shall be made to beara 
small burden, and the tax gradually increased, so that when the State comes to 
the distribution of large estates, the distributees should be made to pay back to 
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the people a fair and substantial contribution for the protection which the 
State has afforded the possessors in accumulating and preserving colossal for- 
tunes? A graduated tax would not dwarf individual ambition, genius or exer- 
tion, nor could it be successfully maintained that such a change was socialistic 
or communistic in principle. , 

The performance of official duties in the district-attorney’s office of the 
county of New York in connection with the enforcement of this law, and the 
fact that no treatise exists on the subject in this country, induced me to be- 
lieve that I might, in an humble way, perform some service to the public and to 
the profession by collecting and collating all the various decisions and statutes 
upon this important subject. This I have conscientiously endeavored to do, 
and I now respectfully submit my work for fair and legitimate criticism.” 


CROCKER ON SHERIFFS, THIRD EDITION.—The Duties of Sheriffs, Coroners and Con- 
stables, with Practical Forms. By JOHN G. CROCKER, Counselor at Law. Third Edi- 
tion. Revised and Enlarged, by JAMES M. KERR, Author of “Kerr on Business 
Corporations.” Banks & Brothers, New York and Albany: 1890. 

Whatever may be thought about the quality of the work which Mr. Kerr is 
turning out, there can be no complaint about the quantity; he is certainly a 
very industrious compiler. The present work, as is well known, is distinctively 
a work upon the law of sheriffs as it exists under the statutes and decisions of — 
the State of New York. It is distinctively a local, and inno proper sensea 
general work, and it would have been better if this fact had been stated on the 
title page. We have, however, known cases in which it was usefully consulted 
in respect of the law of other States. It goes back to some extent to the En- 
glish decisions for the general principles which govern the liabilities of 
sheriffs in their official conduct. The table of cases is somewhat meager when 
compared with other works. The number of cases cited in the present edition 
seems to be about two thousand. The book contains a useful appendix of 
forms, adapted to the laws of the State of New York. 


FLINT ON TRUSTS AND TRUSTEES.— The Law of Trusts and Trustees, as determined by the . 
Decisions of the Principal English and American Courts. By James H. FLINT, A. B., 
LL.B., of the Boston Bar. San Francisco: Bancroft-Whitney Co. 1890. 


This book resembles the other books of the Practitioner’s Series in most 
points, except the type in which it is printed is larger, the paper seemingly bet- 
ter, and therefore the book looks better and is easier to read. The author is 
modest enough to say that,‘‘it is intended neither as a text-book nor a digest, 
but rather as a series of compact statements of the law, substantiated by very 
numerous citations of the important English and American decisions relating 
thereto.” Asan illustration of the way the text is constructed we quote a single 
section: ‘ Sgcrion 9. Corporations.— Transactions of directors with cor- 
porations are within the rules relating to fiduciary parties. The directors must 
not let their private interests conflict with their duties to the corporation. 
Contracts made by the directors with themselves are void, but where they con- 
tract with third persons, the rules relating to trustee and cestui que trust, un- 
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der similar circumstances apply. Directors must account for sales and profits 
to the corporation. But the president of a corporation having knowledge of 
increased value of stock, may buy it without accounting to the company. Direct- 
ors are trustees for stockholders and creditors, and are liable for fraud.” 
From each of these sentences citations are dropped. 

This section, which seems to be all that the book contains on this topic, gives 
the most meager notion of the state of the law on the subject. The subject, 
properly treated, would form an essay covering many pages of law-book size. 
It would also appear from the above quotation (which is a fair illustration of 
the manner in which the book is constructed), that its chief value to the prac- 
titioner will be that it is an index to a large number of judicial decisions; and 
this is the chief value of the other bouks of this series, and the only value of 
some of them, 


WHEELER ON THE MODERN LAW OF CARRIERS.—The Modern Law of Carriers; or the 
Limitation of the Common-Law Liability of Common Carriers under the Law Merchant 
Statute and Special Contracts. By EVERETT P. WHEELER, of the New York Bar. New 
York: Baker, Voorhis & Co., Law Publishers, 66 Nassau street. 1890. 

This is an attempt to treat the law of carriers in the space of less than 450 
pages, all told, and with the citation of about 2,500 cases. In order to attain 
to the highest degree of usefulness, a text-book on any title of the American 
law must fill the twofold office of furnishing an orderly treatise on the law as it 
rests in the statutes and decisions of all the States and Territories, and it must 
also furnish in its citations an index to those statutes and decisions. This work 
fulfills in a creditable manner the office of stating the leading doctrines of the 
law of carriers; but a work which cites no more than 2,500 cases falls far short 
of furnishing an index to the mass of adjudged law upon the subject. Itis be- 
lieved that there are now more than 12,000 American cases applicable to the 
law of the carriage of passengers and the carriage of goods. Within the last 
few years the cases relating to the law of carriage of passengers have multiplied 
much more rapidly than those relating to the carriage of goods. The subject 
of the carriage of passengers is very lightly touched upon in this work, though 
it is considered to some extent. The work is printed in the usual large type 
employed by these publishers, which is always satisfactory, especially to old 
lawyers, who frequently have to take up a law treatise and read from it in a 
dark room. 


THE CENTURY DICTIONARY. — An Encyclopedic Lexicon of the English Language, pre- 
pared under the superintendence of WILLIAM DWIGHT WHITNEY, Pi. D., LL.D., Pro- 
fessor of Comparative Philology and Sanskrit in Yale University. Insix volumes. Vol- 
umeIV. The Century Co., New York, S. F. Jenkins & Co., General agents for the West- 
ern States: St. Louis, Mo. 

In former issues of the Review we have spoken of this excellent work and 
commended it to our readers. Upon the appearance of the fourth volume we 
See no occasion to retract anything we have heretofore said. 

From the appearance of the volumes issued we feel sure the Dictionary will 
surpass all preceding rublications of its kind, in elegance of form, compre- 
he nsiveness, and accuracy of matter. It will be a monument to American en- 
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terprise and scholarship. It has the advantage of the stores of knowledge of 
its predecessors, combined with the results of recent discoveries. The com- 
pilation is not limited to the scope of an ordinary dictionary; confined merely 
to modern English — but contains that which is necessary to a correct under- 
standing of the English language; the etymologies of its words, their history 
and derivation with facts and definitions, heretofore only to be found in special 
treatises. History, Science, Literature, the Arts, the Professions and many 
other matters are touched upon intelligently, accurately, and, as occasion re- 
quires, concisely, yet fully. The publication is especially valuable as a general 
reference book, as in every instance the subjects have been treated thoroughly 
and exhaustively. 
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payment of fees, 636. 

AUTHORS AND PUBLISHERS, 
relations of, 135. 

BANCROFT- WHITNEY CATALOGUE, 
comments on, 1004. 

BANKS, 
liability of, for defaults of their corre- 

spondents, 1006. 
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DAVIES V. MANN, 
case of Mr. Davies’ Donkey, 305. 
DEPEW, CHAUNCEY M., 
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FEDERAL DECISIONS AFFECTING RAILWAY 
SECURITIES, 
article by Robert Ludlow Fowler, 428. 
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in the Supreme Court of the United States 
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MECHANIC’s LIENS, 
account of an original contractor in Mis- 
sour, 857. 
MEMORIAL Day SPEECHES, 644. 
MEMORIAL TO SIR HENRY MAINE IN WEST- 
MINSTER ABBEY, 125. 


1046 


METEORITE, 
replevin for, 471. 


MICHIGAN CENTRAL RAILROAD CONSPIR- 


AcY TRIAL OF 1851, 
article by B. S. Ladd, 98. 
MILLER, SAMUEL F , 
character and death of, 997. 
MINNESOTA GRANGER CASE, 516, 
MORAL DURESS, 159. 
MORTGAGE, 
purchaser’s liability for mortgage as- 
sumed, 866. 
MOTIONS FOR NEW TRIAL, 
making in the appellate court in the first 
instance, 646. 
MOTLEY’S DESCRIPTION OF BROUCHAM, 
303. 
MUNICIPAL CORPORATIONS, 
power to authorize use of electricity as 
motive power for street railways, 663. 
NAKAJIMA, YASUKUNI, 
translation by, of new constitution of 
Japan, 963. 
NATIONAL BANKING ACT, 
jurisdiction of State courts in actions for 
penalties, 146. 
NATURALIZATION, 
citizenship by, in the United States, arti- 
cle by Prentiss Webster, 616. 
views of the President on the laws of, 107. 
NEGLIGENCE, 
fraud: lability of patent medicine com- 


panies for the effect of their nostrums, 
156. 


NEGOTIABLE INSTRUMENTS, 
rights of transferee as collateral for ante- 
cedent indebtedness, 494. 
NEGROES, 
justice for, 482. 
at the bar, 629. 
New YORK COURT OF APPEALS, 629. 
NEWSPAPER LIBEL, 478. 
Non-PAYMENT OF FEES, 
withdrawing from a criminal case for, 636. 
NORMAN FRENCH, 
a course in, 306, 
Nor QUITE FULL ENouGH, 129. 
OBITUARY, 
Abbott, Benj. Vaughn, 469. 
Brown, George Wilham, 833. 
Drummond, Thomas, 659. 
Eaton, Lucien, 292. 
Jameson, John Alexander, 661. 
Lincoln, Timothy Danielson, 470. 
Lorimer, Professor, 470. 
Manistry, Sir Henry, 469. 
McCrary, George W., 660. 
Miller, Samuel F., 997. 
Parker, Amasa J., 659. 
Scammon, Jonathan Young, 469. 


24 AMERICAN LAW REVIEW. 


OBITUARY — Continued. 
Van Arman, John, 470. 
Von Schlegell, Frederick, 470. 
OFFICIAL TRAIN STENOGRAPHER, 994. 
OLD TIME PROBATE JUDGE, 
how he kept open table for widows and 
orphans, 830. 
ONE DOLLAR FOR A HUMAN LIFE, 459. 
ORIGINAL CONTRACTOR, 
hen account of in Missouri, 857. 
“Original Package” Cases, 474, 678, 988, 
1016, 
O’SHEA-PARNELL DIVORCE CaS8E, 985. 
OUR ENGLISH COUSINS, 
what they think of us, 107. 
OUR SWEARING PARSON, 487. 
PARNELL, 
report of Parnell commission, 317. 
O’Shea- Parnell divorce case, 985. 
PATENTS, 
re-issued, with broadened claims, article 
by D. Walter Brown, 973, 
a court of patent appeals, 315. 
PENAL SERVITUDE, 
article by W. L. Murfree, Sr., 955. 
PERILS OF LAW PUBLISHING, 137. 
PHYSCIAN, HEAL THYSELF, 
letter from Joseph P. Hornor, 161. 
POLICE PowEr, 
and right to compensation, 314. 
PRECISION IN SCOTTISH PRACTICE, 306, 
PRESIDENT’S MESSAGE, 
recommendations concerning 
international copyright, 107. 
naturalization laws, 107. 
salaries of Federal judges, 107. 
trusts, 108. 
intermediate appellate courts, 108, 
protection of witnesses, 108. 
protection of federal judges and offi- 
cers, 109. 
PRIVATE BUSINESS ASSOCIATIONS, 
rightful relation of the State to, 633. 
PRIVILEGED COMMUNICATIONS, 
in suits between husband and wife, arti- 
cle by Mary A. Greene, 779. 
PROFESSIONAL ADVERTISING, 124. 
PROPERTY RIGHTS, 
constitutional guarantees of, as affected 
by recent decisions, 112. 
PROVINCES OF THE WRITTEN AND UNWRIT- 
TEN Law, 
address by James ©. Carter, 1. 
public and private law, 1. 
advantages it is supposed codification 
will confer, 4. 
practicability of codifying the unwrit- 
ten law, 7, 9. 
the uncertainty of written law, 18. 
Psycuic Facts, 


Stewart, John H., 470. 


stetus of in court of law, 1008. 


INDEX. 


PUBLIC POLICY, 
invalidity of pooling arrangements be- 
tween railway companies, 336. 
PUBLIC SCHOOLS, 
reading the Bible in, 665. 
PuRCHASER’S LIABILITY FOR MORTGAGES 
ASSUMED, 866. ° 
QUESTION OF RATIFICATION, A, 
article by Floyd Rk. Mechem, 580. 
RAILWAY COMPANIES, 
pooling arrangements among, 336. 
regulation compelling, to operate un- 
profitable lines, 337. 
commutation tickets: repayment for non- 
use, 509. 
condition of extra train rates when pas- 
senger fails to present ticket, 509. 
rights and duties of, under contract with 
another company to run through trains 
over part of its track, 510, 
English arrangement acts, 511. 
schemes of arrangement in case of in- 
solvency, 511. 
regulation of railway fares, 516. 
contracts: hens growing out of contracts 
for carriage of freight and division of 
earnings, 667. 
RAILWAY DISCRIMINATION, 
special rates to excursion parties, 334. 
RAILWAY Fares, 
regulation of, a judicial question, 516. 
RAILWAY RECEIVERSHIP, 
court refusing to surrender property to 
State court after judgment of forfeiture 
in quo warranto, 668. 
RAILWAY SECURITIES, 
some Federal decisions affecting, article 
by Robert Ludlow Fowler, 428. 
RAILWAY WHISTLE SIGNAL, 
as a warning to employes, 312. 
RANDALL, SAMUEL J., 
as a statesman, 481. 
RATIFICATION, 
a question of, by Floyd R. Mechem, 580. 
READING THE BIBLE IN PUBLIC SCHOOLS, 
605. 
RECEIVERS, 
certificates of, issued to help a railroad in 
distress, 141, 
court refusing to surrender property to 
State court after judgment of for- 
feiture on quo warranto, 668. 
RECENT DEATHS IN THE PROFESSION, see 
OBITUARY. 
RECENT PUBLICATIONS, 
The Law, 483. 
The Advocate, 630, 
Current Comment, 630. 
Western Law Times, 633. 
Washington Law Exchange, 487, 
and ship- building, 472. 


1047 


1 REFORMING THE FEDERAL JUDICIARY, 138 


RE-Is8UED PATENTS WITH BROADENED 
CLAIMS, 
article by D. Walter Brown, 973. 

RELIEF OF APPELLATE COURTS, 460. 

REMOVAL OF JUDGES, 
for ignorance of the law, 467. 

REMOVAL UF TERRITORIAL JUDGES, 308. 
letter from Wm. A. Vincent, 686. 
comments by the editors, 691. 

REPLEVIN, 
for a celestial body, 471. 

RESIGNATION, 
of the chief justice of the Supreme Court 

of Massachusetts, 820. 

RIGHTS IN REM AND RIGHTS IN PERSONAM, 
letter from W., 874. 
answer to, by George H. Smith, 1027. 

RUSSIAN PRESS CENSORSHIP, 643. 

SALARIES OF FEDERAL JUDGES, 107. 

SALES, CONDITIONAL, 
article by Augustus H. Fenn, 64. 

SALES OF GOODs, 
rights of sub-vendees: transfers in settle- 

ment of pre-existing debts, 490. 

SALES OF PERSONAL PROPERTY, 

estoppel by acceptance after opportunity 
of inspection, 152. 

SANITARY DISTRICTS, 
power of legislatures to create, 663. 

SATURDAY NIGHT CLUB, 
banquet of, to judges of Supreme Court of 

Connecticut, 467. 

SCOTTISH PRACTICE, 
precision in, 306. 

SENATORS, 
election of, by people, 479. 

SENTENCES, 
inequality of, 631. 

SHIP-BUILDING, 
reciprocity and, 472. 

SHOOTING AN ENGLISH JUDGE, 111. 

Suort-HaNDIN BILLS OF EXCEPTIONS, 645. 

SILESIAN COURT DECISION, 632. 

SIXTEENTH AMENDMENT, 
proposed to the U. 8. Constitution, 650. 

SLEEPING CAR COMPANIES, 
hability of for thefts of apparel of guests, 

320. 

STATE COURTS, 

shall they adopt the Federal doctrine of 
general principles of jurispradence, 120. 
jurisdiction of in action for penalties, 146. 

STATE SOVEREIGNTY, 
in the United States Supreme Court, 851. 

STATUS OF PSYCHIC FACTS IN COURTS OF 
Law, 1008. 
evidence: law of libel, 1008. 

STATUTORY CHANGES IN THE U. &., 

.In respect of hability of masters for In- 
juries done to one servant through neg- 
ligence of another, 637. 


1048 24 AMERICAN 


STREET RAILWays, 
power of municipal corporation to author- 
ize use of electricity as motive power 
for, 663. 
STREET WALKING, 
arrest without warrant on suspicion of, 
483. 
SUPERSEDEAS, 
appeal in equity does not operate as, 
148. 
SUPREME COURT AND INTERSTATE COM- 
MERCE, 
article by Charles A. Culberson, 25. 
SUPREME CouRT OF CONNECTICUT, 
banquet of Saturday night clubs to judges 
of, 467. 
SUPREME COURT OF MASSACHUSETTS, 
resignation of Chief Justice of, 820. 
new Chief Justice of, 823. 
SUPREME COURT OF TENNESSEE, 
how it cleared its docket, by J. M. Dickin- 
son, 283. 
SUPREME COURT OF THE UNITED STATES, 
“vcentenary of, address by Mr. Justice Field, 
351. 
centennial of, 302. 
SWEDEN, 
homestead law in, 635. 
SwINDLeE, 
a great swindle, 304. 
TAXATION, 
legislative tax exemption contracts, 399. 
TAX-PAYER’S GRIEVANCE, 629. 
TELEGRAPH COMPANIES, 
liability of for erroneously delivering 
message containing proposition for con- 
tract, 153. 
TERRITORIAL JUDGES, 
removal of, 308. 
THAYER, JUDGE, 
speech of at the Law Association din- 
ner, 463, 
THOUGHT IT UNCONSTITUTIONAL, 131. 
TRADE NAME, 
mght of corporation to be protected in use 
of: case of “ Madam Tussaud,” 672. 
TRIALS, 
Michigan Central Railroad conspiracy 
trial of 1881, 98. 
trial of Jesus, 485. 
TRUE METHOD OF LEGAL EDUCATION, 
article by George H. Smith, 211. 
TRUSTEES, 
legal responsibility of, under corporate 
bonds and mortgages or deeds of trust, 
article by Robert Ludlow Fowler, 703. 
for impaired funds, 850. 
TRUSTS, 
president’s recommendation concerning, 
108, 
anti. trast law of Missouri, 123. 


LAW REVIEW. 


TRUSTS — Continued. 
for the control of corporations: the IIli- 
nois Gas Trust Case, 143. 
trust companies as executors, guardians, 
etc., 633. 
rightful relation of State to private busi- 
ness associations, 633. 
ULTRA VIRES, 
plea of, 508, 
UNION COLLEGE OF LAw, THE, 634. 
UNIQUE LAW CARD, 314, 
UNITED STATES MAILS, 
offense of mailing obscene matter ; private 
letters, 666. 
UNITED STATES SENATORS, 
election of by the people, 479. 
UNITED STATES SUPREME CoURT, 
centenary of, 132. 
habeas corpus in to release prisoners held 
under State sentences, 674. 
State sovereignty in, 851. 
VENEZUELAN COMMISSION, 
United States and, 868. 
VERDICTS, 
forms of in criminal proceedings, 823. 
in Cronin case, 110. 
WANTED, 
an assistant in legal literary work, 483. 
wanted his hat, 631. 
WAREHOUSE RECEIPTS, 
can aman issue, in respect of his own 
goods in his own store, 499. 
WARNING TO WORKMEN OF DANGER, 
article by James O. Pierce, 591. 
WASHINGTON LAW EXCHANGE, THE, 457. 
WATERLOO SURVIVOR, 
that should have been a judge, 304. 
WHITE- WASHING OPINIONS, 307. 
458. 
WILL, 
can a beneficiary take under, who murders 
the testator, 141. 
WITHDRAWING FROM A CRIMINAL CASE FOR 
NON-PAYMENT OF FEES, 636. 
WITNESSES, 
recommendations of president for the 
protection of, 108. ~ 
difficulty of administering Chinese oath, 
130. 
incapacity of husband and wife to testify 
for each other, 333. 
challenging on ground of being an atheist, 
635. 
WOMEN, 
female docteur en droit of faculty of Paris, 
809. 
WoORLD’S FAIR SUBSCRIPTIONS, 
validity of, 129. 
WRIT OF ERROR IN THE ANARCHIST CASE, 
301. 
YOUNGEST CHIEF JUSTICE, THE, 646. 


| 


